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ENCLOSURES
ANNEXES The Department will inevitably face a challenge that

we discriminate on the basis of sexual orientation. The
purpose of this memorandum is to stimulate some thought, and
possibly action, towards developing a policy regarding the
treatment of same sex partners. By so doing, we may ward off
some challenges against us, or if they do arise, we may have at
least established a basis for determining how we wish to
respond. Given the inclination of the Human Rights Commission
to broaden the application of human rights wherever possible,
we should anticipate that any challenge against us would not
stop with the Human Rights Commission, and we would have to be
prepared to go to court.

DISTRIBUTION

I 2. The Canadian Human Rights Act forbids discrimination on
the basis of sex. Sexual orientation is not listed, however,
as one of the 10 specific grounds on which discrimination is
forbidden. Recently, however, the Federal Court ruled in
favour of an applicant, a prisoner, who sought conjugal visits
by his/her same sex partner. In reaching this decision the
court determined that discrimination on the basis of sexual
orientation is "analogous" to discrimination on the basis of
sex, and is therefore covered by the Human Rights Act. The
Solicitor General's Department is appealing the case to the
Federal Court of Appeal.

3. There may be cases within the public service where
specific changes in policies and procedures have been made to
prevent discrimination on the basis of sexual orientation. It
is those instances, however, where allegations of
discrimination have been made and redress sought through the
Human Rights Commission and courts which come to our
attention. In addition to the case noted above, another case
is working its way through the courts which involves the
request of a federal government employee for bereavement leave
to attend the funeral of the father of a same sex partner. A
third case, although not originating within federal
jurisdiction, pertains to the request to consider a same sex
partner as a spouse for OHIP purposes. Two other cases involve
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personnel dismissed from the Armed Forces for homosexuality.
One case was settled out of court; the other is proceeding to
court. The above would indicate that a relatively hard line
toward sexua1 orientation has been taken within the
Government. |

In the interim, however, we should proceed
with consideration of the areas where the Department could be
challenged, and how we might respond.
4. The Department is most likely to face challenges of
discrimination on the basis of sexual orientation because we do
not provide FSD benefits to same sex partners. Another
potential challenge could come from any discrimination on the
basis of sexual orientation in the assignment process. This
raises a third question as to whether we would request
diplomatic privileges and immunities for a same sex partner of
an employee, and how we would respond to such a request from
another country involving the assignment of their personnel to
Canada. The following attempts to outline the various issues
involved in these topics.

FSDs

5. What action would be required to make the FSDs
applicable to the same sex partners of employees? This would
essentially revolve around a change in the definition of spouse
(or dependent) to include a same sex partner. Who would have
authority to make such a change (Treasury Board?), and under
what circumstances? Are there other factors which need to be
taken into account? Comments by ABM would be appreciated.

Assignments

6. The assignment of same sex couples to some countries
would not be desirable. This could be for security reasons in
some instances, or for other operational reasons in other
countries. For example, a country which did not grant security
clearances to homosexuals, might find it difficult to share
information with a homosexual, regardless of the fact that we
did not consider sexual orientation to be a factor in granting
security clearances. The mores, laws or customs of some
countries could also hinder the effectiveness of a homosexual
employee. The Human Rights Act provides for situations such as
these, and in essence permits discrimination if there are bona
fide occupational requirements. We would have to be prepared
to defend any action we took, however, before the Human Rights
Commission and if necessary the appropriate court.
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7. Homosexuality was one of the factors taken into
consideration when we developed the "'Test' to determine
whether limitations occasioned by societal limitations in a
host country constitute a bona fide occupational requirement in
the assignment of personnel". While it is clear that there
would be no problems in assigning homosexuals and same sex
couples to some countries, it is also clear that problems could
arise in others. We at one time had considered the possibility
of trying to establish a list of countries where it would be
suitable to assign homosexuals. We decided, however, that this
would not be practical, given the rapidity with which the
information on which such a list was based could become dated.
It also would have been necessary to obtain information from
posts (and possibly they in turn from local officials) which
might be better obtained in relation to a specific situation.
In any case, the 'test' referred to above has been developed,
and thus provides a basis on which decisions can be made.

Status and Reciprocity

8. If we were to accept a same sex partner for the
purpose of FSDs, the question could arise about the status of
the partner in the country of accreditation. Would we leave
the partner to fend for him/herself in obtaining entry to the
country as a visitor/immigrant? Would we facilitate the entry,
possibly going as far as seeking diplomatic status? Logically,
and from a human rights point of view, it could be difficult to
defend the inconsistency of accepting someone as a partner for
FSD purposes but not facilitate the entry of the partner to the
country of the employee's accreditation, unless there were
valid reasons (possibly legal) on which the inconsistency could
be based. We would also have to be careful of the manner in
which we might request status for an indiviudal in those cases
where we were not able to reciprocate. From an accreditation
point of view in Canada, if the sending state duly recognized a
same sex partner as "belonging to the family of a member of the
mission" (Article 10.1 (b) of the Vienna Convention), and
identified the individual as such we could accept him/her as
such. Similarly, there is nothing in our Diplomatic Privileges
and Immunities Act which would prevent us from extending
diplomatic privileges and immunities to same sex partners of
diplomatic members of a mission. Problems could arise,
however, with administrative and technical personnel accredited
to Canada, and with consular personnel. In these cases, the
Immigration Act and Regulations would apply, and I understand
they do not provide for same sex partners as a member of a
family unit. While long term visitor visas and work permits
could be issued, such action would be dependent on the
discretion of Employment and Immigration.
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9. We would appreciate comments on the above as well as
other issues which should be taken into account in considering
this subject.

■ ■ d-

C.D. Fogerty
Director
Personnel Policy and

Planning Division
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