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RECOMMENDATIONS MINISTERIELLES
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Determiner s'il ya lieu de proposer des modifications a la y
Loi canadienne sur les droits de la personne pour permettre au
gouvernement de respecter les engagements pris dans Cap sur
1'egalite et de resoudre bon nombre des questions soulevees quant D
a I'equite des procedures actuelles devant la Commission et les U
tribunaux des droits de la personne.

Recommendations sommaires (Les recommandations detaillees figurent
aux pages 112 et suivantes.)

Il est recommande que :

1. La revision vise principalement a garantir, d'une part, que
les procedures d'enquete, de conciliation et de reglement a
1'amiable ou judiciaire des plaintes sont aussi equitables que
possible et, d'autre part, que les engagements pris par le
gouvernement dans Cap sur 1'egalite sont respectes.

2. Les principaux elements de la revision soient les suivants :

A) Maintenir la composition actuelle de la Commission
canadienne des droits de la personne et les fonctions qu'elle
remplit relativement a la sensibilisation du public et a la
resolution des plaintes, ajouter de nouvelles dispositions
destinees a ameliorer 1'apparence d'equite dans le cadre de
la resolution des plaintes et retirer a la Commission
certaines fonctions secondaires, telles que le pouvoir de
rendre obligatoires ses lignes directrices, qui paraissent
incompatibles avec son role primordial.
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B) Modifier 1'objet de la Loi pour preciser qu'elle vise la C
discrimination systemique et y inclure le principe £
fondamental que la Loi offre une methode equitable et g
rapide de reglement des plaintes de discrimination. ,

C) Sous reserve de 1'approbation du premier ministre, N
remplacer le Comite actuel du tribunal des droits de la E
personne par un Tribunal canadien des droits de la personne f
charge d'entendre les plaintes qui lui seraient soumises par
la Commission ou, a 1'occasion, par un plaignant; ce tribunal
serait compose de membres designes de la Division de premiere
instance de la Cour federale et d'autres membres a temps
partiel nommes par le gouverneur en conseil sur la C
recommendation du ministre de la Justice. (j

MD) Ajouter une disposition prevoyant que les autres lois et _
reglements federaux doivent etre interpretes de fagon a ne ,
pas entrainer d'actes discriminatoires interdits par la Loi N
canadienne sur les droits de la personne. T

E) Ajouter 1'orientation sexuelle au nombre des motifs de p
distinction illicite; et modifier la Loi de fagon a abolir la y
retraite obligatoire, ce qui permettra au gouvernement de
respecter 1'engagement pris dans Cap sur 1'egalite et prevoir
des regies transitoires; toutefois, aucun autre motif de C
discrimination, comme les opinions politiques ou la A
condemnation ou 1'accusation penales, ne serait ajoute. g

F) En ce qui concerne la disposition actuelle prevoyant
qu'une pratique ne constitue pas un acte discriminatoire dans
la mesure ou il peut etre demontre qu'elle repose sur des
exigences professionnelles justifiees ou un motif
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MINISTERIAL RECOMMENDATION

ISSUE

whether to propose changes to the Canadian Human Rights Act
that will enable the Government to meet its commitments made in
Toward Equality and that will resolve many of the concerns that
have been expressed with respect to the fairness of the current
process of the Commission and of the Human Rights Tribunals.

Summary Recommendations (Detailed at page 111 and following)

It is recommended that:

1. The primary objectives of the revisions be to ensure that the
process of complaint investigation, conciliation, settlement and
adjudication is as fair as possible and that the commitments the
government made in Toward Equality are fulfilled.

D
U

C

N
E
T

D
O
C
U
M
E
N
T

2. The main elements of the revision be the following:

A) Retain the Canadian Human Rights Commission in
its present form and with its present education and complaint
resolution functions, while adding new provisions intended to
enhance the perceived fairness of the complaint resolution
process and take away from the Commission certain secondary
functions, such as the power to make its guidelines binding,
that are perceived to conflict with its primary roles.

B) Amend the purpose clause to reflect the Act's
application to systemic discrimination and the fundamental
principle that the Act provide a fair and expeditious method
of resolving complaints of discrimination.

C) Subject to the approval of the Prime Minister, replace
the present Human Rights Tribunal Panel system with the
Canadian Human Rights Tribunal to hear complaints referred by
the Commission or, in limited circumstances, by a
complainant, the Tribunal to consist of designated members of
the Federal Court, Trial Division and other part-time lay
members appointed by the Governor in Council on the
recommendation of the Minister of Justice.
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D) A clause be added providing that other federal statutes
and regulations be interpreted so as not to result in
discrimination contrary to the Canadian Human Rights Act.

E) Add sexual orientation as a ground of discrimination;
and amend the Act to abolish mandatory retirement as a
general rule to meet the government commitment in Toward
Equality and provide transitional rules, but do not add any
further grounds, such as political belief or criminal
conviction or charge.

F) Make the current provision, that a practice is not
discrimination if it is based on a bona fide occupational
requirement or a bona fide justification, subject to the
employer or provider of services being able to show that the
individual affected could not be reasonably accommodated
without undue hardship, a term to be defined in the Act;
while ensuring that religious and similar organizations may
hire only, or on a preferential basis, members of the
religion, race or other group served by the organization.

G) Amend section 41(2)(a) of the Act to permit a tribunal
to consider past discrimination when ordering a respondent to
adopt a special "program" or "plan".
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0justifiable, exiger que 1'employeur ou le fournisseur 

etablisse qu'il n'a pas pu proceder a une adaptation
raisonnable sans que cela ne constitue une "contrainte
excessive" pour lui, expression qui devrait etre definie dans
la Loi. S‘assurer cependant que les organismes religieux ou
autres peuvent n'embaucher que des membres de la religion, de
la race ou du groupe qu'ils servent, ou donner la preference —
a ces membres. 1

G) Modifier 1'alinea 41(2)a) de la Loi de maniere que le D
tribunal puisse examiner les actes discriminatoires commis U
dans le passe lorsqu'il ordonne a un intime d'adopter des
"programmes" ou des "plans" speciaux. q

H) Accroitre le montant possible des indemnites jusqu'a un A
maximum de 10 000 S et imposer les memes amendes a toutes les 8
parties qui contreviennent a une ordonnance de la Commission, I
etc. N

I) Modifier la Loi de maniere que le gouverneur en conseil —
puisse edicter des reglements concernant 1'application des
dispositions sur le salaire egal afin de maintenir le statu
quo, tel qu'il resulte des lignes directrices (qui ne D
seraient plus obligatoires) de la Commission a 1'egard de
1'egalite salariale, et effectuer les rajustements fl
necessaires determines par 1'etude prevue a la recommandation
4 ci-dessous. M
J) Apporter toutes les modifications correlatives qui E
s'imposent afin de realiser la reforms susmentionnee. N

T
3. La Section de la legislation du ministere de la Justice soit
autorisee a rediger les modifications de la Loi canadienne sur les p
droits de la personne conformement a la recommandation presentee a
1'Annexe A. U

4. Le ministre de la Justice soit autorise a effectuer une etude
approfondie des propositions concernant les dispositions sur le
salaire egal (article 11) que renferme la Loi et a determiner,
apres avoir procede aux consultations qui s'imposent aupres des
autres ministeres et du secteur prive, si la Loi actuelle doit
etre modifiee ou si de nouvelles dispositions legislatives doivent
etre presentees.

5. Les fonds suivants soient approuves pour la periode de
planification et preleves sur la reserve d■intervention du
developpement social :

A) Maintien des ressources approuvees pour le ministere de
la Justice pour entreprendre la revision et le suivi de Cap
sur 1’egalite.

Annees- 1988-89 1989-90 Total
personnes 200 511 200 511 401 022 S
prevues 44 3

B) Obligation pour le ministre du Travail de faire, d'ici
1989, des propositions en vue d'une etude exhaustive sur
1'impact (et notamment sur 1'impact financier) de 1'abolition
de la retraite obligatoire dans le secteur prive.

JUSTIFICATIONS

6. On annongait le 4 mars 1986, dans Cap sur 1'egalite, qu'il
serait procede a un examen de la Loi canadienne sur les droits de
la personne. Cette annonce faisait suite aux preoccupations
manifestoes par plusieurs comites parlementaires, a celles
formulees dans le rapport du Groupe de travail ministerial sur
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H) Increase the possible awards for compensation to a
maximum of 310,000 and make the fines permitted similar for
all parties who breach an order of the Commission, etc.

I) Amend the Act to empower the Governor in Council to make
regulations concerning the equal pay provisions to maintain
the status quo as set out in the Commission's equal pay
guidelines, which would no longer be binding, and to make
future adjustments where necessary as determined by the study
referred to below in summary recommendation 4.

J) Make whatever consequential amendments are necessary to
achieve the reforms stated above.

3. The legislation section of the Department of Justice be
authorized to draft amendments to the Canadian Human Rights Act in
accordance with the recommendation set out in Annex A.

D
U

C

4. The Minister of Justice be authorized to conduct a detailed
study of proposals relating to the equal pay provisions of the
fret, and to recommend, after appropriate consultations, with other
departments and the private sector, whether a change to the
existing Act or introduction of new legislation should be
initiated.

5. The following funding be approved for the planning period and
funds be drawn from the Social Development Policy Reserve;

A) Continuation of approved resources to the Department of
Justice for carrying out the review and the follow-up to
Toward Equality.

D
0
C
U
M
E
N
T

Estimated
Person Years

1988-89
200,511

4

1989-90
200,511

4

Total
3401,022

8

(B) The Minister of Labour be directed to prepare by 1989
proposals (including cost estimates) for a comprehensive
study of the impact of the abolition of mandatory
retirement upon the private sector.

RATIONALE
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6. A major review of the Canadian Human Rights Act was announced
on March 4, 1986 in Toward Equality following concerns expressed
by several Parliamentary Committees, the Ministerial Task Force
report on program review and other sources. Mr. Crosbie announced
that legislation would be introduced before the end of 1986.
Extensive consultations were held, as part of the review, with
government departments and private sector groups representing a
wide range of interests.

7. The major purpose of the proposed amendments to the Act is to
ensure that the Commission and the Tribunal will operate in a fair
manner recognizing the needs of both complainants and respondents
and to meet the commitments made by the government in Toward
Equality. This is achieved, I believe, by adoption of a moderate
approach which proposes the addition of grounds only where there
is an important human rights problem to be remedied, which ensures
procedural safeguards are provided for both complainants and
respondents and modifies the role of the Commission with respect
to guidelines and special programs to remove potential for
conflict between its roles. This approach recognizes that there
is no need to completely revise the existing Act and the roles it
gives to the Commission, but rather to modify it to remedy
acknowledged areas of concern. In adopting this approach, I have
attempted to balance the concerns expressed by government
departments, the private sector, the Commission and the recent
court decisions.
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1'examen des programmes et a celles emanant d'autres sources. M.
Crosbie a alors annonce qu'un projet de loi serait depose d'ici la
fin de 1986. Dans le cadre de cet examen, on a effectue de
nombreuses consultations aupres des ministeres federaux et des
groupes du secteur prive representant un vaste eventail
d'interets.

7. Les modifications proposees a la Loi visent principalement a
garantir gue la Commission et les tribunaux fonctionneront d'une
fagon equitable qui permettra, d'une part, de reconnaitre les
besoins des plaignants et des intimes et, d'autre part, de
respecter les engagements pris par le gouvernement dans Cap sur
1'egalite. A mon avis, il nous faut adopter une approche moderee
et prevoir ce qui suit : il n'y aura: adjonction de motifs de
distinction illicite que dans les cas ou 1'on doit remedier a un
important probleme en matiere de droits de la personne; des
garanties procedurales seront etablies pour le plaignant et
1'intime, et le role de la Commission sera modifie en ce qui
concerne les directives qu'elle peut donner et les programmes
speciaux qu'elle peut ordonner afin d'eliminer tout risque de
conflit entre ces deux roles. Cette approche reconnait qu'il
n'est pas necessaire de proceder a une revision complete de la Loi
actuelle et des taches confiees a la Commission, mais bien a sa
modification pour tenir compte des preoccupations soulevees. En
adoptant cette approche, j'ai tente d'etablir un equilibre entre
les diverses preoccupations exprimees par les ministeres federaux,
le secteur prive, la Commission et les recentes decisions
judiciaires.

PROBLEMES ET STRATEGIES

8. Probleme : Les employeurs estimeront peut-etre que la
Commission canadienne des droits de la personne et les tribunaux
des droits de la personne disposent de pouvoirs trop etendus,
alors que des groupes de pression croiront peut-etre que ces
pouvoirs demeurent trop limites.

9, Strategic : Le Plan de communication met 1'accent sur la
moderation dont le gouvernement fait preuve en etablissant un
equilibre entre des revendications opposees et en faisant en sorte
que ces plaintes soient reglees de fagon plus juste et plus
efficace.

10. Probleme : Les employeurs et les syndicats exprimeront des
craintes en ce qui concerne 1'abolition de la retraite
obiigatoire.

11. Strategic : Le Plan de communication et les documents a
1'appui mettent 1'accent sur les regies transitoires qui seront
prevues.

12. Probleme : La Commission et des groupes de pression tenteront
peut-etre de convaincre le gouvernement d'adopter une approche
active en ce qui concerne le salaire egal pour un travail d'egale
valeur.
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13. Strategic : Le Plan de communication souligne que le
gouvernement consultera les parties interessees au sujet de la
possibilite d'adopter une approche ''active" en ce qui concerne la
question du salaire egal pour un travail d'egale valeur.

14. Probleme : Certains risquent de s'opposer a la protection
accordee aux homosexuels.

15. Strategie : Le Plan de communication insiste sur le fait que
le gouvernement est bien decide a respecter la Charte canadienne
des droits et libertes qui interdit vraisemblablement la
discrimination fondee sur 1'orientation sexuelle.
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PROBLEMS AND STRATEGIES

3. Problem: Employers may feel that too much power is left in
the hands of the Canadian Human Rights Commission and the Canadian
Human Rights Tribunal, while advocacy groups may feel that
Commission and Tribunal powers remain too limited.

9. Strategy: The Communications Plan stresses the government's
moderation in balancing competing claims and promoting increased
fairness and efficiency in dealing with complaints.

10. Problem: Employers and unions will express fears about the
abolition of mandatory retirement.

11. Strategy: The Communications Plan and supporting material
stress the transitional rules that will be provided.

12. Problem: The Commission and interest groups may lobby for a
proactive approach with respect to equal pay for work of equal
value.

13. Strategy: The Communications Plan notes that the government
will consult with affected parties with respect to a possible
’■proactive1' approach to equal pay for work of equal value.

14. Problem: Opposition to anti-discrimination protection for
homosexuals and lesbians will be reawakened.

15. Strategy: The Communications Plan stresses the government's
commitment to conformity with the Canadian Charter of Rights and
Freedoms, which would likely prohibit such discrimination.

POLITICAL CONSULTATIONS

16. Caucus: There will be a need to brief and consult the caucus.

17. Other: Consultations were carried out by the Department of
Justice with over 60 private sector groups and individuals with
respect to the issues raised in this review.

DEPARTMENTAL POSITIONS

18. All departments have been consulted and there is general
support for the recommendations. However, DND has expressed
concern that sexual orientation should be defined. Transport and
DND have also expressed concern that systemic discrimination
should be defined. Treasury Board is opposed to the proposal to
permit Tribunals to consider past discrimination when ordering a
special or affirmative action program, while DND believes that
this proposal requires further consideration. Treasury Board also
believes that section 11 of the Act relating to equal pay, should
be amended to state that its purpose is to redress the historical
undervaluation of traditional female occupations and define when
the provisions of section 11 are met.

19. Secretary of State and Status of Women are opposed to
limiting the grounds of discrimination to be added to the Act to
sexual orientation, and believe that political belief and source
of income, at least, should also be added. Several departments
have expressed opposition to adding the last two grounds to the
Act. DIAND has some reservations about repealing section 63(2) of
the Act.

Ministre de la Justice
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CONSULTATIONS POLITIQUES

16. Caucus : Il faudra informer et consulter le caucus.

17. Autres : Le ministere de la Justice a consulte plus de 60
groupes et individus du secteur prive au sujet des questions
soulevees dans le cadre de cette revision.

POSITIONS DES MINISTCT.ES

18. Tous les ministeres ont ete consultes et semblent
generalement accueillir favorablement les recommandations. Le
ministers de la Defense nationale a cependant exprime 1'avis que
1'orientation sexuelle devrait etre definie. Transports Canada et
la Defense ont egalement propose que 1'expression discrimination
systemique soit definie. Le Conseil du Tresor s'oppose a la
proposition voulant que 1'on permette aux tribunaux de tenir
compte des pratiques discriminatoires anterieures en ordonnant un
programme special ou un programme d'action positive, alors que la
Defense estime que cette proposition merite un examen plus
approfondi. Le Conseil du Tresor croit egalement que I'article 11
de la Loi, ayant trait a 1'egalite salariale, devrait etre modifie
afin de declarer son objectif, c'est-a-dire, de corriger la
situation en ce qui concerns la sous-evaluation historique des
emplois destines traditionnellement aux femmes, et de determiner
quand les exigences des dispositions de I'article 11 sont
satisfaites.

19. Le Secretariat d'Etat et Condition feminine Canada s'opposent
a ce que les motifs de distinction illicite qui doivent etre
ajoutes a la Loi se limitent a 1'orientation sexuelle et estiment
qu'au moins les opinions politiques et la source de revenu au
moins devraient y etre ajoutes. Plusieurs ministeres se sont
opposes a la proposition d'ajouter ces deux derniers motifs dans
la Loi. Le ministers des Affaires indiennes et du Nord canadien
est oppose a 1'abrogation du paragraphs 63(2) de la Loi. Le
ministere des Affaires indiennes et du Nord canadien a des
reticences au sujet de I'abrogation du paragraphs 63(2) de la Loi.

Ministre de la Justic<
Minister of Justice
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4. Goals
To highlight the enhanced fairness and efficiency of human rights
proceedings resulting from changes to the CHRA.
To demonstrate the fulfillment of commitments made in Toward Equality to
equal opportunity and social justice.
To show sensitivity to the needs of various communities affected by the
CHRA.

(Plan, see page 133) SECRET

1. Consultation
PCO Yes PHO Yes

2. Date Drafted
October 14, 1986

3. Anticipated Announcement Date
Spring, 1987

T

D
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5. impact Anticipated a lot a little Anticipated for 60%
Media Public against 30%
Attention 1 4 to 3 2 1 Reaction other 10%

a) There is broad support among interest groups and employers for changes to
enhance the fairness and efficiency of human rights processes.

b) An analysis of correspondence to the Minister of Justice revealed that
correspondents, notably groups rather than individuals, were most concerned
about reasonable accommodation, sexual orientation and the powers and
approach of the Canadian Human Rights Commission (CHRC).

c) Divisions between business and advocacy groups on specific issues will
undoubtedly be reflected in post-tabling media coverage. Any criticisms
that the Commission's "wings have been clipped" will be deflected by the
principles of "fairness, efficiency and balance" being applied in the
amendments.

o
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Activities
Contact will be made with key participants in the consultation process to
encourage balanced comment. Joint communications with the CHRC will also be
explored.
The Minister of Justice will be available to the media and a press kit will
be prepared.
The Minister will brief Caucus.

Messages
Commitment: -The government is meeting commitments made in Toward Equality
to equal opportunity and social justice.
Fairness and Efficiency: The amendments will enhance the fairness and
efficiency of the CHRC and tribunal processes.
A Balanced Approach: The governnment is balancing competing claims from
interested publics to ensure equality rights for all Canadians.

6. Possible
Headlines

Positive
Fairness Pledged in New Rights Law

Negative
Gays Get Federal Protection

b)

B c)

I
N
E
T 8

a)

D
O b)
C
U c)
M

9. Sustaining the Message

a) The Minister will address major audiences on human rights issues.
b) An information kit will be distributed to Senators, Ministers, Members of

Parliament and representatives of the press.
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SYNOPSIS DES COMMUNICATIONS ----------------------
(Plan, voir p. 134) SECRET

1. Consultation
BCP Oui CPM Oui

2. Date
14 octobre 1986

3. Date prevue pour communication
Printemps 1987

4. Objectifs
a) Faire ressortir I'equite et 1'efficacite accrues du reglement des questions

de droits de la personne par suite des modifications a la Loi canadienne sur
les droit de la personne (LCDP), et le respect des engagements pris dans
Cap sur I'egalite en matiere d'egalite des chances et de justice sociale.

b) Demontrer la realisation des engagements pris dans Cap sur I'egalite en
matiere d'egalite des chances et de justice sociale.

c) Faire preuve d'attention a 1'egard des besoins des divers groupes affectes
par la LCDP.

5. Impact Interet fort faible Reaction pour 60 %
presivible previsible contre 30 %
des medias 5 4 a 3 2 1 de la population autre 10 %

a) Les groupes de pression et les employeurs accueillent favorablement Les
modifications destinees a accroitre I'equite et 1'efficacite des modalites
de reglement des questions de droits de la personne, ce que les
modifications permettront de faire dans une large mesure.

b) Il ressort d'une analyse des lettres adressees au ministre de la Justice que
les correspondants (des groupes plutot que des particuliers) sont des plus
preoccupes par les questions de 1'adaptation raisonnable, de 1'orientation
sexuelle et des pouvoirs et de la fagon de proceder de la Commission
canadienne des droits de la personne (CCDP).

c) Les reportages des medias apres le depot des modifications legislatives
feront certainement ressortir les desaccords entre les groupes d'affaires et
de pression. Les critiques selon lesquelles on reduit les pouvoirs de la
Commission seront attenuees par 1'application des principes de I'equite, de
1'efficacite et de la mesure dans le cadre des modifications.

6. Grands
titres
possibles

Favorable Les nouvelles dispositions legislatives sur les
droits de la personne visent a I'equite

Unfavorable
Le gouvernement federal protege les homosexuels

7. Messages
a) Engagement : Le gouvernement respecte les engagements qu'il a pris dans Cap

sur I’egalite en matiere d'egalite des chances et de justice sociale.
b) Eguite et efficacite : Les modifications permettront d'accroitre I'equite et

1'efficacite de la procedure se deroulant devant la Commission canadienne
des droits de la personne et les tribunaux.

c) Recherche d'un equilibre : Le gouvernement etablit un equilibre entre les
demandes opposees des divers groupes vises afin de garantir des droits egaux
a tous les Canadians.

8. Activates
a) On consultera les participants cles afin de favoriser la presentation de

commentaires equilibres. On examinera la possibility d'organiser des
communications conjointes avec la CCDP.

b) Le ministre de la Justice sera a la disposition des journalistes et il y
aura diffusion d'un cahier de presse. Un porte-parole choisi parmi les
deputes ou ministres repondra aux questions des organes d'information de
langue frangaise.

c) Le ministre informera le caucus des mesures proposees.

9. Maintien du message
a) Le ministre traitera des droits de la personne dans des discours importants.
b) Un cahier d'information sera distribue aux min istres, aux senateurs et a la

presse.
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BACKGROUND

1 . The Canadian Human Rights Act (CHRA) came into force in
1977-1978 with the purpose of providing protection against public
and private sector discrimination in areas of federal
jurisdiction. The Act provided a special mechanism for the
investigation and adjudication of complaints plus gave the
Commission a mandate to promote public understanding of the Act
and the role of the Commission. Complaints are investigated by
the Canadian Human Rights Commission, an independent agency, and
if they are not settled, can be adjudicated by Independent Human
Rights Tribunals. In 1982, the Canadian Charter of Rights and
Freedoms was proclaimed. Section 15 of the Charter contained
equality guarantees which encompass some of the areas covered by
the Canadian Human Rights Act.

2. A number of concerns have been raised in recent years about
the operation of the Commission and the Act by Parliamentary
Committees, the courts and the private sector. In fact, proposals
or ideas for amendments have arisen not only out of the report of
the Parliamentary Subcommittee on Equality, Equality For All, but
out of Equality Now! (the report of the Special parliamentary
Committee on the participation of Visible Minorities in Canadian
Society), annual reports of the Canadian Human Rights Commission,
the Ministerial Task Force Report on Program Review and some
recent decisions of the courts such as Winnipeg School Division
No. 1 v. Craton and Bhinder and Canadian Human Rights Commission
v. Canadian National Railway Company.

3. An overall review of the CHRA was formally announced by the
Minister of Justice on March 4, 1986 when Toward Equality was
tabled. This review was to determine the amendments necessary to
improve the effectiveness of the Act and the operation of the
Commission and to meet government commitments made in Toward
Equality.

OPTIONS

4. One option would be to merely amend the CHRA to fulfill the
commitments that relate to the CHRA made by the government in
Toward Equality.

Advantages

a) This would eliminate the need to deal with major changes to
the Act relating to the role of the Commission and the
Tribunals, and their procedures.

Disadvantages

b) The government would be criticized for failing to deal with
substantive concerns about fairness raised by government
departments, the Nielsen Task Force on program review,
employer and interest groups.

5. A second option would be to amend the existing Act to take
into consideration broad ranging concerns about the fairness of
the process and to fulfill the commitments made in Toward
Equality.
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CONTEXTS

1. La Loi canadienne sur les droits de la personne est entree
en vigueur en 1977-1978; elle visait a proteger le public contre
les actes discriminatoires pouvant etre poses par les secteurs
prive et public dans les domaines de competence federale. La Loi
prevoit un mecanisme special d'enquete et de reglement des
plaintes et confie a la Commission le mandat de sensibiliser le
public a la Loi et au role de la Commission. La Commission des
droits de la personne, organisme independant, se charge d'enqueter
sur les plaintes; si elles ne sont pas reglees a cette etape,
elles sont ensuite soumises a des tribunaux independants des
droits de la personne. En 1982, la Charte canadienne des droits
et libertes a ete adoptee. L'article 15 de la Charte renferme des
garanties quant a l'egalite qui recoupent certains des domaines
vises par la Loi canadienne sur les droits de la personne.

2. Au cours des dernieres annees, des comites parlementaires,
les tribunaux et le secteur prive ont exprime un certain nombre de
preoccupations relativeroent au fonctionnement de la Commission et
a 1'application de la Loi. Des idees et des propositions de
modifications ont ete presentees non seulement dans le rapport du
Sous-comite sur les droits a l'egalite, Eqalite pour tous, mais
aussi dans L'egalite qa presse! (le rapport du Comite
parlementaire special sur la participation des minorites visibles
a la societe canadienne), les rapports annuels de la Commission
canadienne des droits de la personne, le rapport du groupe de
travail ministerial sur 1'examen des programmes et dans certaines
decisions recentes des tribunaux (Winnipeg School Division No. 1
c. Craton et Bhinder et la Commission canadienne sur les droits de
la personne c. Chemins de fer nationaux du Canada).

3. Le ministre de la Justice a of ficiellement annonce, le 4 mars
1986, la realisation d'un examen d'ensemble de la Loi canadienne
sur les droits de la personne lors du depot du rapport intitule
Cap sur l'egalite. Dans le cadre de cet examen, on devait
determiner quelles modifications devaient etre apportees pour
ameliorer I'efficacite de la Loi et le fonctionnement de la
Commission et respecter les engagements pris par le gouvernement
dans Cap sur l'egalite.

OPTIONS

4. tine premiere option serait de modifier la Loi canadienne sur
les droits de la personne dans la seule mesure necessaire pour
respecter les engagements pris a cet egard par le gouvernement
dans Cap sur l'egalite.

Avantages

a) On eliminerait ainsi la necessite d'apporter d'importantes
modifications a la Loi, notamment aux dispositions sur le
role de la Commission et des tribunaux et leurs procedures.

Desavantages 
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b) On critiquerait le gouvernement parce qu'il negligerait ainsi
de s'attaquer aux questions de fond en matiere d'equite
qu'ont soulevees les ministeres du gouvernement, le groupe de
travail Nielsen charge de 1'examen des programmes, les
groupes patronaux et les groupes d'interet.
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effect to the principle that every individual should have an equal
opportunity with other individuals to make for himself or herself
the life that he or she is able and wishes to have consistent with
his or her societal obligations without discrimination on the
basis of a number of grounds, such as sex. A Commission was
established to give effect to this legislative purpose by
investigating and conciliating complaints, promoting human rights
through research and publication of material concerning human
rights and the carriage of complaints on behalf of complainants
before adjudicative tribunals. Therefore, the central focus was
to provide a mechanism for redress of an individual's right not to
be discriminated against in an informal, expeditious and
inexpensive forum.

8. Parliamentary committee reports, court decisions, the
Ministerial Task Force on Program Review and consultations with
the private sector and government departments have all raised
concerns with respect to: the possible conflict between the roles
performed by the Canadian Human Rights Commission; the perceived
lack of fairness in the process of investigation, conciliation,
and adjudication of complaints; and the length of time taken to
finally resolve a complaint.

9. At the present time, the Human Rights Commission has been
given a number of different roles by the CHRA. It has the
responsibility to screen, investigate and settle complaints where
possible and if necessary the carriage of a complaint before a
Human Rights Tribunal. The purpose of this function is to enable
an individual to obtain a remedy against discrimination without

Advantages

a) This offers a moderate approach which would satisfy many of
the concerns expressed by those consulted while still
retaining the fundamental role of the Commission.

Disadvantages

b) This approach will not satisfy those groups who wish to see a
fundamental restructuring of the Commission's role to enhance
its powers nor those who wish to see the role of the
Commission reduced.

6. A third option would be to create a new Act which
substantially restructures the role of the Commission either to
substantially enhance or reduce the powers of the Commission.

Advantages

a) This would satisfy whichever groups wished to have the
fundamental changes and would signal a major change in
direction by the government.

Disadvantages

b) It would be much more difficult to attempt to accommodate the
concerns of those groups and individuals who have
fundamentally different views.

CONSIDERATIONS

THE CANADIAN HUMAN RIGHTS ACT - GENERAL

7. The Canadian Human Rights Act was enacted in 1977 to give
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5. Une deuxieme option serait de modifier la Loi actuelle de
maniere a la fois a tenir compte des grandes questions soulevees
en matiere d'equite et a respecter les engagements pris dans Cap
sur 1’egalite.

D
0
C
u

T
Avantages

a) Cette option constitue. une approche moderee qui permettrait,
d'une part, de repondre a de nombreuses preoccupations
exprimees lors des consultations et, d'autre part, de
preserver le role fondamental de la Commission.

Desavantages

b) Cette option ne permettra pas de satisfaire les groupes qui
desirent une restructuration en profondeur du role de la
Commission de fagon a en accroitre les pouvoirs ni ceux qui
desirent que la Commission ait un moins grand role qu'a
1‘heure actuelle.

6. Une troisieme option serait de creer une nouvelle loi visant
a restructurer en profondeur le role de la Commission de fagon a
en accroitre ou a en reduire sensiblement les pouvoirs.

Avantages

a) Cette option permettrait de satisfaire les groupes qui
desirent que des changements fondamentaux soient apportes a
la Loi, ce qui indiquerait un changement majeur dans
1'orientation du gouvernement.

Desavantages

b) Il serait beaucoup plus difficile de tenter de repondre aux
preoccupations des groupes et des particuliers qui ont des
opinions fondamentalement differences.

POINTS A EXAMINER

LA LOI CANADIENNE SUR LES DROITS DE LA PERSONNE - DISPOSITIONS
GENERALES

7. La Loi canadienne sur les droits de la personne a ete adoptee
en 1977 pour donner effet au principe selon lequel tous ont droit,
dans la mesure compatible avec leurs devoirs et obligations au
sein de la societe, a 1'egalite des chances d'epanouissement,
independamment d'un certain nombre de motifs de distinction comme
le sexe. Une Commission a alors ete etablie pour mettre en
vigueur ces dispositions legislatives; on lui a confie comme
mandat d'enqueter sur les plaintes, de s'occuper de la
conciliation, de promouvoir les droits de la personne par la
recherche et la publication de documents sur les droits de la
personne ainsi que par la conduite des procedures au nom des
plaignants lorsque les plaintes sont portees devant les tribunaux
des droits de la personne. Par consequent, on visait surtout a
etablir un mecanisme informed, rapide et peu couteux de reparation
du prejudice cause a la victime d'une distinction illicite.

8. Dans les rapports des comites parlementaires et les decisions
judiciaires, au sein du Groupe de travail ministerial charge de
1'exaroen des programmes et lors des consultations aupres du
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substantial cost. At the same time, the Commission has the
responsibility to consider the public interest when dealing with
human rights issues; to promote public understanding of the CHRA
and the role of the Commission; to sponsor research programs
relating to its duties and functions: and to issue guidelines with
respect to the application of the CURA which are binding on the
Commission and on the Tribunals.

10. The goal of the review of the CHRA was to ensure that the
process from the initiation of a complaint to its ultimate
resolution is fair to all parties concerned and to seek a means to
minimize the potential for conflict between the roles given to the
Commission and to meet the government's commitments made in Toward
Equality. This involved the consideration of a number of issues
such as primacy of the CHRA. procedure, addition of new grounds,
the structure of the Tribunals which adjudicate unresolved
complaints, remedies and areas of discrimination. All of these
issues are discussed in this memorandum following the brief
discussion on the interrelationship between the CHRA and the
Charter.

RELATIONSHIP TO THE CHARTER AND OTHER LAWS

11. In Toward Equality, the government indicated that one purpose
of the review was to ensure that the CHRA and the Charter are
complementary in function and purpose. The Charter and the CHRA
overlap in relation to government activities, but the CHRA applies
to the private sector while the Charter does not. While the
Charter applies to federal laws. Equality For All raised the
question of the relationship of the CHRA to federal laws,
recommending that the CHRA should be amended to give it primacy
over federal laws. In this context, the government indicated in
Toward Equality that human rights legislation should in general
have primacy over other laws. It was further stated that it would
be considered whether it was necessary to amend the CHRA, taking
into account that federal laws are already subject to the equality
guarantees of the Charter.

12. The government also indicated in Toward Equality its belief
that there are situations where it is important to take into
consideration important public and social interests which may not
always be recognized under the CHRA. The Charter does this by
acknowledging in section 1 that reasonable limits may be
established on Charter rights, including the equality guarantees.
The CHRA contains no general provision like this, which means
there may be legitimate policies or programs that might be upheld
under the Charter equality guarantees but not under the CHRA. The
review recognized the supremacy of the Charter, and proceeded on
the basis of ensuring that Parliament can protect legitimate
public interests as provided for in the Charter.

13. At the same time, the review recognized that there are many
areas in which the government acts more in the nature of an
employer or purveyor of services than as a policy-maker, and that
the current ability of individuals to challenge such activities
under the CHRA should be preserved. In this respect, the Charter
provides the minimum requirement for the protection of rights
against governmental intrusion, and does not preclude the
government from continuing to allow greater limits to apply to its
own powers. The potentially narrower defences of the CHRA would
continue to apply to certain government activities.

14. Consideration was given to a number of options to give effect
to the above concerns.
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secteur prive et des ministeres du gouvernement, tous se sont
montres preoccupes par les questions suivantes : le conflit
possible entre les divers roles de la Commission canadienne des
droits de la personne, le manque apparent d'equite dans les
procedures d'enquete, de conciliation et de jugement entourant les
plaintes et, enfin, le temps requis pour regler une plainte.

9. A 1'heure actuelle, la Commission des droits de la personne
possede un certain nombre de roles aux termes de la LCDP. C'est a
elle qu'il appartient de filtrer les plaintes, de faire enquete a
leur sujet et de les regler dans la mesure du possible; c'est
egalement la Commission qui, au besoin, est chargee de la conduite
d'une plainte portee devant un tribunal des droits de la
personne. On vise ainsi a permettre a une personne d'obtenir
reparation a peu de frais lorsqu'elle a ete victime de
discrimination. La Commission doit egalement tenir compte de
1'interet public dans 1'examen des questions des droits de la
personne, promouvoir la sensibilisation du public a la LCDP et au
role de la Commission, patronner des programmes de recherche dans
les domaines qui ressortissent a ses objets et formuler des
directives sur 1'application de la LCDP, qui lient a la fois la
Commission et les tribunaux.

10. L'examen de la LCDP visait les objectifs suivants : garantir
que le processus de traitement des plaintes, a partir du depot de
la plainte jusqu'a son reglement, est equitable pour toutes les
parties concernees, tenter d'etablir un mecanisme permettant de
reduire les risques de conflit entre les roles confies a la
Commission et respecter les engagements pris par le gouvernement
dans Cap sur 1'egalite. A cette fin, il a fallu examiner un
certain nombre de questions comme la primaute de la LCDP, les
procedures, I'adjonction de motifs de distinction illicite, la
structure des tribunaux qui tranchent les plaintes non reglees a
1'amiable, les recours et les domaines de distinction illicite.
Tous ces points sont examines dans le memoire a la suite du bref
examen des rapports avec la Charte.

RAPPORTS AVEC LA CHARTE ET D'AUTRES LOIS

11. Dans Cap sur 1'egalite le gouvernement a indique que 1'un des
buts de l'examen etait de faire en sorte que la LCDP et la Charte
se completent tant sur le plan de leur fonction que de leur
objet. Il existe un chevauchement entre la LCDP et la Charte
quant aux activites du gouvernement, mais la LCDP s'applique au
secteur prive alors que la Charte ne s'y applique pas. Bien que
la Charte s’applique aux lois federales, Egalite pour tous a
souleve la question du rapport entre la LCDP et les lois federales
et a recommande que la LCDP soit modifiee de faqon a avoir
primaute sur les autres lois federales. A cet egard, le
gouvernement a indique dans Cap sur 1'egalite que les lois sur les
droits de la personne devraient de faqon generale avoir la
primaute sur les autres lois. Il a en outre declare qu'il se
pencherait sur la question de savoir s'il etait necessaire de
modifier la LCDP compte tenu du fait que les lois federales sont
deja touchees par les dispositions sur 1'egalite prevues dans la
Charte.

12. Le gouvernement a egalement affirme dans Cap sur 1’egalite
qu'il croyait qu'il etait important dans bon nombre de situations
de tenir compte d'interets publics et sociaux importants qui ne
sont pas toujours reconnus en vertu de la LCDP. La Charte le fait
en reconnaissant a 1'article 1 que les droits garantis par la
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15. The first option is not to amend the CHRA. In connection

16. The second option would be to provide for an express override
of the CHRA in other laws, or to add a primacy clause to the CHRA
allowing it to be overridden only by express laws. This option
would have the advantage of subjecting overriding laws to the
usual public scrutiny. On the other hand, laws which purportedly
affect Charter rights are also subject to public scrutiny. In
addition, it would be necessary to anticipate conflicts with the
CHRA, and legislate in advance that the conflicting legislation,
where it would be upheld under the Charter, is to prevail over the
CHRA. It would be difficult, however, to anticipate all possible
conflicts between the CHRA and other legislation. In such cases,
where valid, legislation is struck down under the CHRA. it would
be possible to legislate after the fact to correct this. However,
the new legislation would not apply retroactively to save the
previous law. Certain departments have expressed opposition to
the idea that an express exception to the CHRA should have to be
provided for their laws.

17. The third option would be to amend the CHRA to add a primacy
clause, and to expand the standards and defences in the CHRA to
resemble those of the Charter, including the reasonable limits
clause, where federal statutes and regulations are involved. This
would involve creating separate provisions in the CHRA prohibiting
discrimination in federal statutes and regulations in areas
covered by the CHRA (e.g. employment, the provision of goods and
services), and subjecting this prohibition to reasonable limits
within the meaning of section 1 of the Charter. This would avoid
the necessity of expressly providing in other laws that they are
to override the CHRA. This approach would also ensure that the
regular defences of the CHRA would continue to apply to government
activities, where the government is acting more in the nature of
an employer or purveyor of services than as a policy-maker.

ia.

While concerns have been expressed about the relative
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complainant who had arranged for separate legal representation
when such an award is warranted in the view of that body, taking
into account the representations of the parties at the hearing and
the outcome.

APPEALS

58. As noted above, the Act currently provides for an appeal from
a decision of a Human Rights Tribunal to a Review Tribunal where
the initial Tribunal consisted of fewer than three members. An
appeal lies on any question of law or fact or mixed law and fact,
and Review Tribunals are empowered to dispose of an appeal by
dismissing it or, alternatively, allowing it and rendering the
decision or making the order that, in the opinion of the Review
Tribunal, should have been made by the Tribunal hearing the
complaint in the first instance. In addition to these appeal
rights in the CHRA, decisions of both Human Rights Tribunals and
Review Tribunals are subject to judicial review pursuant to the
Federal Court Act. If complaints were heard by the Trial Division
of the Federal Court, there would be a right of appeal to the
Court of Appeal under the Federal Court Act. If complaints
continue to be heard by a separate tribunal, however, there is a
question whether it might not also be desirable to permit a full
appeal to the Federal Court of Appeal. Such an appeal might be on
questions of fact or law or mixed fact or law, but be limited to
the record (i.e. the appeal would not constitute a new hearing of
the complaint, but be limited to the evidence adduced at the
original hearing). It can be argued that a full right of appeal
to the Federal Court of Appeal would be particularly desirable if
the Act is amended to abolish appeals to Review Tribunals. It can
also be argued that an appeal is preferable to judicial review as
it permits the court to substitute its own judgement for that of
the Tribunal, a remedy that is not technically available under
judicial review. Permitting an appeal directly to the Federal
Court of Appeal, rather than requiring an initial appeal to the
Trial Division, would reflect the significance of the legal issues
that are likely to be the subject of appeals (for example, the
relationship between the Act and the Charter, and the primacy of
the former over other federal legislation). For this reason, it
could also be argued that a Tribunal should continue to be able to
refer any question or issue of law, of jurisdiction or of practice
or procedure, to the Court of Appeal for hearing and determination
at any stage of a Tribunal proceeding, pursuant to subsection
28(4) of the Federal Court Act.

PUBLICIZING COMPLAINTS AND SETTLEMENTS

Publicizing Complaints

59. Currently the Commission does not seek publicity for
complaints or ongoing investigations, but does confirm the names,
dates and general grounds of a complaint if requested by someone
who already has this information. Concerns have been raised about
the effect that publicity about complaints and investigations can
have on the reputation of respondents.

60. Concerns about publicity relate to the damage that may be
caused to a respondent's reputation if a complaint is not
substantiated. Controls could be imposed on the publicizing of

inants,
I----------—— and most organizations consulted agreed that

such controls would be undesirable. Libel laws would tend to
prevent publication of the contents of a complaint, unless the
substance could be proved to be true.
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lignes directrices et au reglement de plaintes au tnoyen
d'enquetes, de la conciliation, du reglement, ou encore, lorsque
cela s'avere necessaire et en supposant qu'une plainte n'a pas ete
rejetee, en renvoyant 1'affaire au president du Comite du tribunal
des droits de la personne. La fonction d'un tribunal est
d'examiner une plainte et de determiner si elle doit etre rejetee
ou si elle est justifiee. Dans ce dernier cas, il doit rendre la
decision qui s'impose aux termes de la Loi.

52. Les attributions des tribunaux sont en grande partie quasi
judiciaires. La Commission, pour sa part, exerce diverses
fonctions dont quelques-unes seulement peuvent etre qualifiees de
quasi judiciaires (par ex. le pouvoir de decider qu'une plainte
est irrecevable en vertu de 1'article 33 de la Loi, le pouvoir de
rejeter une plainte apres avoir procede a une enquete en vertu de
1'article 36, ou encore le pouvoir d'approuver ou de rejeter un
reglement en vertu de 1'article 38). On peut se demander s'il ne
serait pas opportun, du point de vue de la reorganisation
gouvernementale, de confier toutes les responsabilites quasi
judiciaires a une seule organisation, c'est-a-dire a celle qui
rend des decisions, tout en laissant a la Commission un role qui
ressemblerait davantage a celui d'un ombudsman. (On se demande,
par exemple, s'il n'y aurait pas lieu de retirer a la Commission
son pouvoir d'approuver ou de rejeter les reglements proposes).
On peut pretendre qu'une separation de fonctions aussi nette
pourrait etre souhaitable du point de vue organisationnel. D'un
autre cote, la Commission a toujours exerce les fonctions quasi
judiciaires susmentionnees et ne s'est jamais vu confier un simple
role d'ombudsman. De plus, 1'option qui consiste a laisser la
Commission continuer d'exercer la plupart des pouvoirs dont elle
dispose presentement, y compris le pouvoir de regler les plaintes
et le pouvoir quasi judiciaire de les rejeter, est solidement
defendue.

53. Il y a lieu de se demander si la Commission devrait continuer
a disposer du pouvoir d'approuver ou de rejeter les reglements
proposes. On peut pretendre que la Commission ne devrait pas
continuer a exercer cette fonction qui peut etre qualifiee de
fonction quasi judiciaire. D'un autre cote, en supposant que les
reglements doivent etre encourages plutot que decourages, la
necessite de les soumettre a la Commission pour approbation fait
en sorte que 1'interet public est protege. On pourrait se
demander si cette fonction convient bien aux tribunaux puisque
leur tache ne consiste pas a faire des observations sur des
reglements globaux approuves a 1'avance mais a faire connaitre
leur propre opinion aux parties en tenant compte des regies de
droit et des faits qui leur sont soumis dans le cadre d*audiences
officielles.

54. Tout a fait independamment de la structure choisie, d'aucuns
ont exprime des inquietudes a 1'egard d'autres aspects du
processus d'examen des plaintes, plus precisement en ce qui
concerne la procedure et les couts.

Procedure

55. Certains se sont dits serieusement inquiets du delai qui
s'ecoule entre le renvoi d'une plainte a un tribunal et le moment
ou ce dernier rend sa decision (c'est-a-dire qu'en tout et
partout, il peut s'ecouler plusieurs annees si 1'on calcule le
temps consacre a 1'affaire par la Commission avant le renvoi). Il
est clair que 1'un des problemes reside dans le fait que les
membres du Comite nommes a un tribunal ont d'autres priorites qui
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However. the Commission
has rarely been asked to confirm information, which has usually
been given to the press by the complainant. Most groups consulted
felt that the Commission should retain the discretion to confirm
complaints where this is in the public interest. However, a
no-comment policy until a complaint has been disposed of would
protect a respondent from unnecessary damage to his or her
reputation, while allowing the Commission to comment when the
Commission can say finally that the complaint has been dismissed
or has been referred to a Tribunal for a hearing. If it were
considered desirable for there to be restrictions on the ability
of the Commission to disclose or confirm the facts concerning a
complaint pending disposition by the Commission, such restrictions
could be provided for by a specific amendment to the act.
Alternatively, the need for such legislation could be reconsidered
if the Commission were to adopt such restrictions as a matter of
policy, or as regulations pursuant to the power to issue
procedural regulations contemplated in the section above on the
investigation stage. Such a power could be designed in general
terms to permit regulations concerning the power of the Commission
to disclose information with respect to an inquiry or complaint or
to comment on the existence of an inquiry or complaint.

Publicizing Settlements

62. Concerns have been raised about publicity concerning
settlements. One concern has been that respondents who settle are
often seen as guilty even though the settlement has been made
without admission of liability, and may have been made to
eliminate a nuisance complaint on a less costly basis. Another
concern has been that publicity may encourage a respondent to go
to a Tribunal rather than settle. On the other hand, publicity
serves as an educational device, considering that only a small
percentage of complaints ever come before a Tribunal in a public
hearing. In addition, a press release concerning a settlement may
be less embarassing to respondents than press coverage of a
tribunal hearing, and may not unduly deter respondents from
settling a case.

63. Most groups consulted agreed that publicity of the facts of a
settlement is an important aspect of the Commission's educational
role, but that this did not necessarily mean that the names of the
parties should be released. While a number of organizations were
concerned about publicity of names, certain major employers who
had dealt with the Commission expressed satisfaction with the
Commission's policy and practice with respect to publicizing
settlements. While the Commission's usual practice is that names
and details can be made public, it makes exceptions where either
of the parties requests privacy and the Commission determines that
the private interest in privacy is greater than the public
interest in disclosure.

64. If it were considered desirable to impose restrictions on the
release of information about settlements by the Commission, the
need for legislation could be reconsidered if the Commission were
to adopt such restrictions as a matter of policy.

GROUNDS OF DISCRIMINATION

65. Consideration was given to a range of grounds for inclusion
in the CHRA as prohibited grounds of discrimination. The list of
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peuvent les empecher de consacrer tout leur temps aux audiences.
Cet aspect pourrait etre resolu en bonne partie par la creation
d'un tribunal permanent, ou par 1'attribution de cette tache a la
Cour federate du Canada, a condition que, dans 1'un ou 1'autre
cas, le tribunal compte un nombre suffisant de juges. Certains
ont egalement mentionne que des delais pourraient etre imposes,
soit par une loi, soit par un reglement (par exemple, pour exiger
qu'une audience ait lieu dans un delai specifie, a la suite du
renvoi d'une plainte, et/ou pour exiger qu’une decision soit
rendue dans un delai specifie une fois que 1'audience est
terminee). Pareilles dispositions pourraient aider a reduire les
delais actuels. O’autre part, il est important de ne pas rendre
non plus le processus trop rigide inutilement. L'une des
solutions pourrait consister a prevoir la promulgation de regies
de procedure qui exposeraient des lignes directrices generales,
tout en laissant a la discretion de 1'organisme en cause le
pouvoir de prolonger les delais s'il y a lieu.
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56. Certains ont dit que les tribunaux des droits de la personne
n'ont pas, a ce moment-ci, atteint un juste equilibre d'"equite",
c'est-a-dire, 1'equilibre entre la simplicite au niveau de la
procedure et de la preuve qui est normalement consideree comme un
avantage des audiences tenues par des tribunaux administratifs,
d'une part, et la necessite qu'il y ait divulgation de toute
information pertinente devant le tribunal, d'autre part. Certains
trouvent que les audiences du tribunal sont souvent trop
formelles, et qu’elles comportent de longs plaidoyers plutot
inutiles sur la preuve et la procedure. D'autres, par contre
estiment que les procedures du tribunal ne sont pas assez
formelles, et qu'on n'a pas assez d'assurance que toute la preuve
pertinente sera devoilee. L'objectif global poursuivi est d'etre
juste envers les parties concernees. Dans ce contexte, on
pourrait envisager d'incorporer, dans une Loi modifiee, une
disposition selon laquelle "dans la mesure ou les circonstances et
1'equite le permettent, il appartient au Tribunal d'agir sans
formalisms, en procedure expeditive”. L'enonce de ce principe
general pourrait etre accompagne d'une disposition visant a exiger
que le tribunal charge d'entendre la plainte promulgue des regies
de procedure qui pourraient comprendre, par exemple, des
dispositions regissant la divulgation des renseignements, avant et
pendant les audiences du tribunal, la tenue de conferences
preparatoires visant a identifier et a delimiter les questions a
soumettre au tribunal, et la question des delais.

Paiement des frais

57. Normalement, la Commission defere la plainte devant un
tribunal. Dans ce cas, elle fournit normalement la representation
juridique au plaignant, et c'est elle qui en assume les frais.
Cependant, la Commission peut decider, de temps a autre, de ne pas
donner suite a une plainte, en se basant sur son opinion de
1'interet general du public, meme si la plainte peut etre bien
fondee au point de vue strictement juridique. On pourrait
peut-etre pretendre que, lorsqu'il y a ainsi conflit entre
1'interet general du public et les droits d'un plaignant,
legalement parlant, la Commission devrait assumer les frais de la
representation juridique du plaignant si ce dernier decide de
donner suite a sa plainte lui-meme. Une telle disposition
donnerait surement lieu a des frais additionnels pour le
gouvernement. De plus, elle presenterait un danger reel
d'encourager les plaintes futiles. Par contre, elle ferait
ressortir la possibilite d'obtenir reparation aux frais du public,
une fois qu'un cas de discrimination a ete etabli prima facie a la
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grounds considered came from a number of sources: the
Parliamentary Subcommittee on Equality Rights; various groups and
individuals; and comparisons with other human rights legislation
and international conventions. Consideration was given to the
symbolic or educational value of adding grounds to the CHRA.
Consideration was also given as to whether the ground is related
to a demonstrable problem, taking into account that the CHRA
applies only at the federal level, and that most employers and
employees in Canada come under provincial human rights
legislation. Certain interest groups expressed concern that the
impact of the CHRA not be watered down by the addition of grounds
where these are not really needed, while others suggested the need
to have an open-ended list such as appears in the Charter.
Consideration was given to both these concerns.
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SEXUAL ORIENTATION

66. The Parliamentary Subcommittee on Equality Rights recommended
that the CHRA be amended to prohibit discrimination on the basis
of sexual orientation. In Toward Equality, the government stated
that it "will take whatever measures are necessary to ensure that
sexual orientation is a prohibited ground of discrimination in
relation to all areas of federal jurisdiction".

67. In Toward Equality, it was indicated that the Department of
Justice is of the view that the courts will hold that sexual
orientation is a prohibited ground of discrimination under
section 15 of the Charter. There is no other statute at the
federal level which deals with discrimination in the same broad
manner as the CHRA, which makes it the most prominent candidate
for amendment to provide such protection. A number of interest
groups have advocated that sexual orientation be added to the
CHRA, however, there has also been opposition from a number of
other groups. On the one hand, it was suggested in the course of
the internal government consultations that section 15 of the
Charter is sufficient to deal with the public service, and that
other legislation could be used to deal with other sectors under
federal jurisdiction. In the alternative, it was suggested that
the PSEA or the regulations under the Act could be amended to
prohibit discrimination on the basis of sexual orientation. In
addition, the Canada Labour Code and the RCMP and DND Acts could
be amended to provide such protection. Another alternative would
be to bring forward separate legislation to provide protection not
involving the enforcement mechanisms of the CHRA. Separate
amendments or legislation may be more difficult and may focus
undue attention on this issue.

MANDATORY RETIREMENT

68. In Toward Equality, the government agreed in principle that
the CHRA be amended: so it is no longer a defence to a complaint
of age discrimination that an employee who is forced to retire has
reached the "normal age of retirement"; so that it is no longer a
defence to a complaint of age discrimination that an individual
whose membership in an employee organization is terminated has
reached the "normal age of retirement"; so that it applies to all
mandatory retirement policies embodied in legislation, regulations
or orders in a manner described in the interrelationship of the
CHRA to other laws.

69. A commitment was made to consult with private sector
employers and employee organizations to ascertain if transitional
rules were necessary. Consultations were conducted by the
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suite d'une enquete. On pourrait penser a la possibilite
d'investir le tribunal du pouvoir discretionnaire d'adjuger les
frais au plaignant qui aurait gain de cause et qui aurait pris des
dispositions pour etre represents par un avocat distinct, si le
tribunal juge que cela est justifie, compte tenu des arguments
presentes par les parties a 1'audience et de I1issue de
1‘affaire.

APPELS

58. Comme il a ete mentionne precedemment, la Loi prevoit actuel-
lement la possibilite d'en appeler d'une decision d'un tribunal
des droits de la personne a un tribunal d'appel si le tribunal
initial etait compose de moins de trois membres. On peut en
appeler sur toute question de droit, sur toute question de fait,
ou sur toute question mixte de droit et de fait, et les tribunaux
d'appel sont habilites a statuer sur un appel en le rejetant ou,
alternativement, ils peuvent accueillir I'appel et rendre la
decision ou 1'ordonnance qui, a leur avis, aurait du etre rendue
par le tribunal qui a entendu la plainte en premiere instance.
Outre ces droits d'appel prevus dans la LCDP, les decisions tant
des tribunaux des droits de la personne que celles des tribunaux
d'appel sont assujetties au pouvoir de controle judiciaire
conformement a la Loi sur la Cour federale. Si les plaintes sont
entendues par la division de premiere instance de la Cour
federale, il y aura, en vertu de la Loi sur la Cour federale,
droit d'appel a la Cour federale. Cependant si les plaintes
continuent d'etre entendues par un tribunal distinct, on se
demande s'il ne serait pas preferable qu'il y ait egalement un
plein droit d'appel a la Cour d'appel federale. Cet appel
pourrait porter sur des questions de fait, des questions de droit
ou des questions mixtes de droit et de fait, mais etre limite au
dossier (c'est-a-dire qu'il ne constituerait pas une nouvelle
audition de la plainte, mais qu'il serait limite a la preuve
fournie lors de 1'audience initiale). On peut pretendre qu'un
plein droit d'appel devant la Cour d'appel federale serait
particulierement souhaitable advenant que la Loi soit modifiee
pour abolir la possibilite d'en appeler devant un tribunal
d'appel. On peut egalement pretendre qu'un appel est preferable a
un controle judiciaire, puisqu'il permettrait a la cour de
substituer son propre jugement a celui du tribunal, alors que le
controle judiciaire ne permet pas techniquement de prendre une
telle mesure. En permettant de porter un appel directement devant
la Cour d'appel federale, plutot que d'exiger qu'il le soit
d'abord devant la Division de premiere instance, on tiendrait
compte de 1'importance des questions de droit susceptibles de
faire 1'objet des appels (par exemple, les liens entre la Loi et
la Charte, et la primaute de la Loi sur d'autres textes de loi
federaux). Pour cette raison, on pourrait egalement pretendre
qu'un tribunal devrait continuer de pouvoir renvoyer devant la
Cour d'appel, a tout stade de ses procedures, toute question de
droit, de competence, de pratique ou de procedure pour audition et
jugement, conformement au paragraphs 28(4) de la Loi sur la Cour
federale.

PUBLICATION DES PLAINTES ET DES REGLEMENTS

Publication des plaintes

59. Actuellement, la Commission ne cherche pas a faire publier
les plaintes et les enquetes en cours, mais elle confirme les
noms, les dates et les motifs generaux relatifs a une plainte, si
quelqu'un qui possede deja cette information lui en fait la
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Department of Labour with the assistance of the Department of
Justice.

a) Consultations With the Private Sector

70. In the context of the consultations with the private sector,
there was a broad agreement that a transition period would have to
accompany the abolition of mandatory retirement. Some groups,
both labour and employers, took advantage of these consultations
to indicate their continued opposition to the proposed termination
of mandatory retirement in the private sector. The necessity to
provide a transition period was explained by the need of both
employers and employees organizations to undertake a significant
review of some important components of the current industrial
relations system, which has been developed on the assumption that
the termination of employment at the "normal age of retirement" is
permissible under the CHRA. It should be noted that it proved
difficult for most organizations to suggest specific mechanisms
which could profitably be applied to ease the transition from
mandatory retirement to open retirement. Rather the focus tended
to be on potential problems associated with ending mandatory
retirement, not on specific transition issues.

71. One of the major areas of difficulty that was mentioned as
justifying the need for a transition period is the employee
benefit area. At present, with mandatory retirement age in place,
pensions and other benefits are geared to a designated age of
retirement. Several groups pointed out that some age
standardization was necessary even with an open retirement age.
One suggestion made was to resort to the concept of "normal
pensionable age" in order to determine the normal value of pension
benefits and make the actuarial adjustments for later retirement.
In this regard, it should be noted that the Pension Benefits
Standards Act, 1985 (Bill C-90) has already dealt with the pension
issue raised by the private sector. Subsection 16(1) of the Act
establishes the concept of normal pensionable age in pension
plans, and the other subsections essentially deal with early and
late retirement. In the case of late retirement, employers must
provide for further pension accruals after normal pensionable age
if the maximum benefit has not yet been reached. Although Bill
C-90 will come into force on January 1, 1987, a transition period
running up to the end of December, 1990, is provided in some
cases.

72. Although the Pension Benefits Standards Act, 1985 is a clear
expression of the government's policy with respect to pension
benefits as they may be affected by the abolition of mandatory
retirement, there seems to remain a need for clarification by the
government with respect to how other benefit plans such as
insurance and long term disability plans will be legally allowed
to work after the "normal age of retirement". The cost of life
insurance increases rapidly with age so that many plans provide a
reduction in coverage at the "normal age of retirement" if the
employee continues in employment. Currently, if an employee is
disabled or ill, that employee receives long term disability
payments until the age of retirement. At that point, the employee
retires and receives his or her pension. Without a mandatory
retirement age, LTD benefits would continue indefinitely until he
or she elects to retire. This could add substantially to the
costs of the benefit. Therefore, the private sector is mainly
concerned about the fact that cutting off employee benefits at the
"normal age of retirement" might be challenged and held
discriminatory.
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