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In response to your memorandum of September 10, 1986, Staff Relations
Branch's comments on the draft Memorandum to Cabinet, with particular reference
to the Detailed Recommendations, are as follows:

1. Purpose Clause (D.R. 2): We object to the proposed alteration
of the purpose of the Act to include protection of "groups".
This view is consistent with our opinion already expressed
several times, that the Act should not be amended to permit
unions to file complaints. We prefer the existing wording
which emphasizes rights of the individual. In addition,
we suggest that section 32 be amended to language similar
to section 90 of the PSSRA emphasizing the right of the
individual to complain and the union to represent. Such
language need not preclude wider application of the decision
rendered.

2. Primacy (D.R. 3): Agree.

3. Guidelines (D.R. 4): Agree.

4. Enforcement Process (D.R. 5-17): Re D.R. 11, rules of procedure
are not referred to in recommendation 4, as stated here;
they should remain within the auspices of the Governor-in-Council
as provided in the current section 35(4).

Re D.R. 12-14, in general, SRB is not in agreement with
any approach which would widen the dissemination of information
surrounding complaints. We have already expressed the view
that information concerning complaints, emanating from the
Commission or its official representatives should be restricted
to the decision rendered.

D.R. 15 should include a requirement that the Commission
not identify the parties to a settlement.
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We are not in agreement with the proposal contained in D.R.
16, since this could provide a way of breaching the confiden­
tiality of settlements.

5. Adjudication Process (D.R. 18-27): The proposal contained
in D.R. 19 appears to be a new one, the effect of which
would be to overly politicize an already highly political
area. We have no doubt that the discretion of the Minister
of Justice in making recommendations to the appointing authority,
i.e., the Governor-in-Council can be properly exercised
without the extensive restraint on the authority of both
that a legislative mechanism of the kind proposed here would
impose. The creation of such an advisory council would
also preclude proper impartiality of the Tribunal as discussed
in the Justice Canada Issues Paper of May 27, 1986. The.
emphasis should be on legal expertise, not political agendas.

In D.R. 20(b), the words "for cause" should be deleted.
In our view, this is an entirely inappropriate standard
to apply to Governor-in-Council appointments. Wording of
the current section 21(4) should be used here.

D.R. 20(d) confuses the role of the Tribunal President with
that of the Commission.

D.R. 21 adds to the confusion between the role of the Tribunal
and the role of the Commission. The rules, practices, and
procedures referred to here should be initiated by the Commission,
not the Tribunal itself. D.R. 22 also usurps a role which
properly belongs to the Commission.

With respect to D.R. 26, Staff Relations Branch favours
a more formal and legalistic approach, particularly when
the further avenue of redress is to the Federal Court.

6. Grounds of Discrimination (D.R. 28): Staff Relations Branch
has opposed the addition of sexual orientation as a prohibited
ground of discrimination. We have observed that (i) "it
is a short step from recognition of sexual orientation as
a prohibited ground of discrimination in the, CHRA to enlarging
the definition of 'family' with all the implications that
such an enlarged definition would entail ... the subject
is properly covered by section 15 of the Charter ... The
'particular' concern expressed in Toward Equality is with
the possible exclusion of individuals 'from employment opportunities
for reasons that are irrelevant to their capacity and ability
to do the job'. In our view, this possibility would more
properly be forestalled by amendment to the P.S.E.A."
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7. Reasonable Accommodation (D.R. 35): With respect to D.R.
35(b), (c) and (d), we have, in previous comments, highlighted
our concern with preserving our ability to respect the opera­
tional requirements of the service. We have said, "the
concept of 'undue hardship' is a completely inappropriate
standard to be applied in an organization which is service-
oriented, rather than profit-based. ... If a standard must
be devised, we would favour wording which refers to opera­
tional requirements rather than undue hardship."

With respect to 35(d), our concern is that regulations can
be considered 'ultra vires'. We would prefer clarification
built into the Act itself.

8. Affirmative Action (D.R. 37 and 38): Staff Relations Branch
objects to the ordering of special programs or plans in
respect of past discrimination. We have said, "It is important
to recognize that among the various types of discrimination,
the ordering of special programs to rectify some kinds of
past discriminatory practices can be carried out with minimal
cost and little adverse effect on the general public; e.g.
those which involve staffing and employment opportunities.
With respect to other sorts of discrimination, however,
e.g. equal pay, the ordering of a special plan to correct
past practice can only be implemented at monumental cost
to the Canadian public. In addition, an amendment of the
kind being proposed here could have an adverse effect on
an Employer's pro-active initiative to rectify equal pay
difficulties. If such an amendment is considered, it must
as a minimum include a statutory limit on retroactivity;
e.g. adjustment retroactive to the date of the complaint."

9. Interim Orders (item 42, D.R.): We are opposed to empowering
the Tribunal to make interim orders such as injunctions.
This type of order should be left to judicial authority.
We note the generally-held view which Justice Canada and
the Courts have expressed with respect to injunction orders
sought in the area of strike activity - to the effect that
an injunction order is an extreme remedy issued on the basis
of very stringent and exacting requirements. Such a power,
if improperly handled, could produce chaotic and very damaging
results (e.g. in the equal pay area).

10. Equal Pay (D.R. 43): We prefer the proposal of the Classi­
fication, Human Resources, Information Systems and Pay Division
to amend section 11 itself.
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