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IV DISCRIMINATION ISSUES

(a) Grounds Of Discrimination
(i) Sexual Orientation

The Parliamentary Subcommittee on Equality Rights recommended
that the CHRA be amended to prohibit discrimination on the basis
of sexual orientation. Prior to Toward Equality, concerns were
expressed by some departments, groups and individuals that sexual
orientation should not be a protected ground of discrimination
for various reasons. In Toward Equality, the government stated
that it "will take whatever measures are necessary to ensure that
sexual orientation is a prohibited ground of discrimination in
relation to all areas of federal jurisdiction". As a
consequence, it is no longer possible, following Toward Equality,
to take the position that sexual orientation should not be a
prohibited ground of discrimination.

\Concerns have been expressed that sexual orientation should not
be added to the Canadian Human Rights Act because the Act is
currently implemented in a fashion that does not respect the
interests of the parties against whom a complaint is made. These
concerns are being addressed throughout the paper in suggestions
for changes to the operation of the Act.
In Toward Equality, it was indicated that the Department of
Justice is of the view that the courts will hold that sexual
orientation is a prohibited ground of discrimination under
section 15 of the Charter. There is no other statute at the
federal level which deals with discrimination in the same broad
manner as the CHRA, which makes it the most prominent candidate
for amendment to provide such protection. On the other hand,
separate legislation might be brought forward to provide
protection not involving the enforcement mechanisms of the CHRA
or a number of existing statutes such as the Canada Labour Code,
the RCMP and DND Acts and the Public Service Employment Act could
be amended to provide such protection. These options may be more
difficult and may focus more attention than is desirable upon the
issue.
Concerns have also been expressed that if sexual orientation is
added to the CHRA, the defences currently provided may not be
adequate. While those conducting the review have not found any
special defences that would satisfy this concern, further work is
being done.
Options
(1) Amend the CHRA to add sexual orientation as a prohibited

ground of discrimination;
(2) Bring forward separate legislation to ensure that sexual

orientation is a prohibited ground of discrimination.
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