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ANNEX 1

The Relationship between the Charter and the
Canadian Human Rights Act (CHRA)
Reference: Recommendation 79

The Parliamentary Committee called for
strengthening the CHRA by affirming its primacy, adding
new grounds of prohibited discrimination (sexual
orientation, political belief and criminal conviction),
abolishing the rules which allow mandatory retirement,
requiring employers to make reasonable accommodation
and covering systemic discrimination. Several
recommendations would strengthen the role, independence
and functions of the Canadian Human Rights Commission.

Some Ministers opposed any initiative which
would strengthen either the Commission or the CHRA on
the grounds that an administrative and potentially
arbitrary tribunal (and its enabling legislation)
should not have precedence over Parliament, the Courts
and the Charter. These Ministers were joined by others
who felt that such major issues as mandatory retirement
and sexual orientation should be dealt with by the
Courts. (This appears inconsistent with the position
taken in the discussion paper on Equality Rights in
Federal Law, which sought to spare Canadians legal
confrontation on constitutional rights.)

Mr. Crosbie has argued that neither the CHRA
nor the Commission are in question, and that the Act
and the Commission's procedures would be studied in the
current review of the Act.

CCSD reached a compromise position, which
consigns the big issues to the CHRA review (primacy,
mandatory retirement, sexual orientation) or further
study (political belief and criminal conviction.) CCSD
also agreed to an introductory text, at Annex 1 to the
CR, to explain why the key questions are being
deferred. Since the Courts have ruled that human
rights legislation does have primacy, when there is a

A0453987_1-001006

AGC-4783



2 SECRET

ANNEX 1

conflict between a legislative provision and the CHRA,
it is somewhatof a moot point whether the Government
needs to declare in the CHRA that it has primacy.
However, Mr. Crosbie may suggest that, even if the
Government is reluctant to add a primacy clause, a
strong statement should be made in the overall preamble
to the response or in the response itself to affirm the
primacy of human rights legislation, specifically, and
the Government's commitment to human rights,
generally.

If you want this response strengthened, you
could add the first sentence of Mr. Crosbie*s original
response, as follows: "The Government agrees that
human rights legislation should, in general, have
primacy over other laws”.
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