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Equality Rights, Equality for All.
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a comprehensive response to the recommendations of
the Parliamentary Committee be tabled in the House
of Commons by February 25, 1986;

the alternative texts, at Annex 2 to the CR,
proposed in response to the recommendation of the
Parliamentary Committee on women and the armed
forces (recommendation 29), be the subject of
further consideration by the Cabinet Committee on
Priorities and Planning;
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Response to the Recommendations in the
Equality for All Report

a statement addressing the Canadian Human Rights
Act aspects of the Government's response be
approved for incorporation in the introductory
preamble to the Government's response, as outlined
at Annex 1 hereto;

The Cabinet Committee on Social Development,
at its meetings of January 15, 27 and 29, 1986, had for
consideration a Memorandum from the Minister of Justice
(Cab. Doc. 3-008-86MC(01), dated January 8, 1986)
proposing the text of a comprehensive response for the
Government to the Report of the Parliamentary Committee
on D

O
C
U
M
E
N

This document consists of
Ce document comprend

Doomed 3-0008-86CR( 01 )(£')
This Document is the Property of the Government of Canada Ce document sat la propriSti du gouvemement du Canada
and Is on Loan from the Privy Council Office. at ast prtflS pqr la Bureau du Consell prtve.

II la for Ministers and authorized recipients only. II est r^servi aux mlnistres at aux personnel aulodsecs.

NOT TO BE PHOTOCOPIED OR REPRODUCED NE PAS PHOTOCOPIER OU REPRODUIRE

SECRET A0453943. -000235

AGC-4778



-H
zm

Sc
oo

a -<m
z-

aj
>o

 co
 nzm

sc
oo

o n
m

z-
c

d
>O

 co 
-iz

m
sc

oo
o -t

m
z—

 0
3>

o

* ■ 'S®S®

»■ • *■
SECRET

- 2 - 3-0008-86CRQ)
• ’ • D

0
4. the proposed response, as outlined at Annex 3, be q

approved; , (

5. the financial implications of the proposed
comprehensive response be reviewed and determined cr
by the Cabinet Committee on Social Development, N
once a decision has been reached on the final -j-
response;

6. the Communications Plan be reviewed by Cabinet on I-’
the basis of the determination of the final U
response; and

r
7. the Minister of Justice be authorized to make, as .

necessary, further minor technical adjustments to ”
the text of the responses, in consultation with B
the Chairman of the Cabinet Committee on Social I
Development and concerned Ministers. N
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THE CANADIAN HUMAN RIGHTS ACT

Many of the recommendations of Equality for
All relate to proposed changes to the Canadian Human
Rights Act. This is not surprising, since the Canadian
Human Rights Act is the main instrument created by the
Parliament of Canada to combat discrimination in the
Federal Government and the federally-regulated private
sector. Because the Sub-committee's recommendations
regarding the Act appear throughout the report, it is
important to describe the framework within which these
recommendations must be considered.

An overall review of the Canadian Human
Rights Act was announced by the Minister of Justice
before the Sub-committee tabled its report. This
review involves the examination of proposals or ideas
for changes to the Canadian Human Rights Act arising
not only out of the Sub-committee's report, but out of
Equality Now!, the Report of the Special Parliamentary
Committee on the Participation of Visible Minorities in
Canadian Society, annual reports of the Canadian Human
Rights Commission, as well as other sources.

With the coming into force of the equality
rights guarantees of the Charter on April 17, 1985,
fundamental questions were raised about the
interelationships between the Charter and the Canadian
Human Rights Act. The Charter and the Canadian Human
Rights Act overlap in part, particularly in relation to
Government activities. However, the Canadian Human
Rights Act applies to the private sector while the
Charter does not. As the Sub-committee suggested, the
Canadian Human Rights Act provides the central
protection against discrimination by private persons at
the federal level. In addition, the Canadian Human
Rights Act provides a special mechanism for the
investigation and adjudication of complaints.
Complaints are investigated by the Canadian Human
Rights Commission, an independent agency, and, if they
are not settled, can be adjudicated by independent
Human Rights Tribunals. The procedures under the Act
are readily accessible to Canadians and broadly
remedial, encouraging the conciliation and settlement
of complaints. The Charter, however, is designed to
provide legal redress through the courts to those whose
rights have been infringed. One purpose of the review
is to ensure that the Act and the Charter are
complementary in function and purpose.

The Canadian Human Rights Act and section 15
of the Charter are also different in other respects.
Unlike the Charter, the Canadian Human Rights Act
applies only to a number of specific areas: e.g.
employment; the provision of goods, services,
facilities and accommodations customarily available to
the general public; and the provision of residential
accommodations and commercial premises. The Charter,
on the other hand, applies to all laws and all areas of
government activity. In addition, the Canadian Human
Rights Act contains a closed list of prohibited grounds
of discrimination which Parliament has singled out for
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special attention, while the Charter contains an
open-ended list. The list of prohibited grounds of
discrimination in the Canadian Human Rights Act may be
expanded by Parliament, but the courts will decide
which unenumerated grounds of discrimination will be
recognized under the Charter.

A fundamental question is raised as to
whether the Canadian Human Rights Act must contain all
grounds of discrimination prohibited by the Charter.
This question will be given careful consideration as
part of the review.

The Government believes that there are
situations where it is important to take into
consideration important public and social interests
which may not always be recognized under Canadian Human
Rights Act. The Charter does this by acknowledging
under section 1 that reasonable limits may be
established on Charter rights, including the equality
guarantees. The Canadian Human Rights Act contains no
general provision like section 1 of the Charter, and
this means that there may be legitimate policies or
programs that might be upheld under the Charter
equality guarantees, but not under the Act. As a
consequence, careful consideration must be given to
ensure that any changes to the Act provide for the
recognition of these interests.

As part of this review, careful consideration
is being given to the issues relating to mandatory
retirement, sexual orientation, primacy, systemic
discrimination, reasonable accommodation and
political belief and criminal charge or conviction. In
addition, consideration is being given to a variety of
other substantive reforms, to functional reforms
affecting such matters as the remedial powers of Human
Rights Tribunals, and to procedural reforms designed to
enhance the procedural rights of parties and the
processing of complaints. It is expected that this
review will be completed in 1986.

Some of the Sub-committee's recommendations
were directed to the Canadian Human Rights Commission,
which is responsible for the administration and
enforcement of the Canadian Human Rights Act. The
Commission functions independently of the government,
so the responses to these recommendations reflect the
views of the Commission.

The Government will approach the Canadian
Human Rights Act on the same broad basis as the
Sub-committee did, guided by the letter and spirit of
the equality guarantees of the Charter. While not all
of the changes suggested by the Sub-committee might be
required by section 15, the Government will give
careful consideration to the recommendations, keeping
in mind the principle — as expressed in section 2 of
the Canadian Human Rights Act — that every individual
should have an equal opportunity with other individuals
to make for himself or herself the life that he or. she
is able and wishes to have.
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WOMEN AND THE ARMED FORCES

RECOMMENDATION

We recommend that all trades and occupations
in the Canadian Armed Forces be open to women.

RESPONSE

Alternative I (in Mr. Crosbie's original MC)

The Government is fully committed to the
expansion of the role of women in the Canadian Armed
Forces. Indeed, progress in pursuit of that objective
is evidenced by the fact that the number of women in
the Forces has increased five-fold over the past decade
and a half. Another indication of the success of these
efforts is that, while women now compose 8.9 percent of
the Forces, the proportion of women among new trainees
stands at over 12 percent. Canada is among the world
leaders in this regard. Only two nations are known to
have a higher proportion of women in their armed forces
than this country; in NATO, Canada stands second only
to the United States in the participation of women in
the armed forces.

The Canadian Armed Forces have conducted
extensive trials with the objective of determining the
extent to which the employment of women can be further
expanded. The scope for broader participation is
obvious from the identification of some 29,000
positions that could be filled by women, compared with
the present strength of about 7,400.

The Government has considered most carefully
the suggestion to open all activities in the Canadian
Armed Forces to women. Historical evidence and the
experience of other nations has been examined.

However, the Government has not been able to
find the assurances that it would need to make
responsible decisions in light of the very serious
consequences. In many other activities, comparable
change could be contemplated with less certainty as to
the resultant effects, because the change could be
reversed. But unproven innovation in staffing the
Armed Forces, however well-intentioned, could bring
increased risks to the lives of those who serve their
country and reduced effectiveness in securing the
rights and freedoms enjoyed by all Canadians. If
experimentation failed the test of battle, the results
could be tragically irreversible for members of the
Forces and for the nation. The Government noted that
no major nation admits women to combat roles in their
armed forces.

The Canadian Armed Forces will use every
appropriate means in a continuing effort to expand the
employment of women, and policies to that end will be
introduced as soon as they can responsibly be
implemented.
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WOMEN AND THE ARMED FORCES

RESPONSE

Alternative II (proposed by Mr. Andre)

The Government is fully committed to
expanding the role of women in the Canadian Armed
Forces. Pursuit of that objective has resulted in a
five-fold increase in the number of women in the Forces
over the past 15 years. Only two countries in the
world, Israel and the United States, are known to have
a higher proportion of women in their armed forces than
Canada. Within NATO only the United States, with 9.5%,
exceeds the 8.9% participation of women in this
country's Forces. Continuing progress is evident from
the fact that over 12% of current trainees are women.

Constant review has resulted in an increase
in the proportion of occupations in which women
participate, from 19% in 1971 to the present 65%. This
means that some 29,000 positions could now be filled by
women. Thus, as vacancies occur and suitable
applicants become available, there is considerable
scope for expanding the present strength of about
7,400 women.

The Canadian Armed Forces have conducted
extensive trials and will continue to use every
appropriate means to expand further the employment of
women. Particular care in the case of those roles
crucial to the operational effectiveness of armed
forces, and in which no major nation of the world
currently employs women, will be required. Women will
be employed in additional occupations when it can be
demonstrated that their participation contributes
effectively to the essential military requirements of
the Canadian Armed Forces.
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MATERNITY AND PARENTAL BENEFITS

RECOMMENDATIONS

1. We recommend that Parliament amend the
Unemployment Insurance Act to recognize a
two-tier system of benefits relating to
childbirth:

the first tier (maternity
benefits), to be available to women
only, during late pregnancy and the
period following birth, and

the second tier (parental
benefits), to be available to
either or both parents, during the
period following maternity leave.

2. We recommend that parental benefits (for both
natural and adoptive parents) under the
Unemployment Insurance Act be available to either
or both parents, the total amount of benefits
provided not to exceed the maximum available to
one parent.

3. We recommend that no distinction be made between
the qualifying periods for regular benefits and
for special benefits under the Unemployment
Insurance Act and that the Act be amended so that
the current eligibility requirement for regular
benefits applies in respect of all benefits.

4. We recommend that section 22(3) of the
Unemployment Insurance Act be amended to remove
the present 15-week aggregate benefit limit so
that the availability of sickness benefits is
separate and distinct from any maternity, adoptive
or parental benefits to which a person may be
entitled.

RESPONSE

Maternity and adoptive or parental benefits are only
one element of a far-ranging scheme. As a consequence,
rather than consider changes to these benefits in
isolation, the Government believes that its response
should await consideration of the recommendations of
the Commission of Inquiry appointed on July 4, 1985, to
study the entire Unemployment Insurance program. A
report is due in the first half of 1986. Meantime, the
Subcommittee's recommendations will be considered by
the Commission of Inquiry.

RECOMMENDATION

5. We recommend that maternity leave provisions for
employees under federal jurisdiction, including
the Armed Forces and public service employees not
covered by collective agreements, be brought into
line with the provisions of the Canada Labour
Code.
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The Government agrees that maternity leave provisions
for employees under federal jurisdiction should be as
uniform as possible, subject to special employment t
needs. At the present time, there is one set of N
maternity leave provisions for all public service -r-
employees for whom the Treasury Board is the employer,
whether or not they are represented in the collective
bargaining process. These provisions, together with D
provisions for leave without pay for the care and U
nurturing of pre-school-aged children, are more
generous than comparable provisions of the Canada p
Labour Code. .------------------ A
The Canadian Armed Forces have been examining possible B
changes to their maternity leave provisions, but are |
awaiting the reports of the Commission of Inquiry on N
Unemployment Insurance and the National Task Force on g
Child Care before making final decisions. Both reports _
are expected to make recommendations which could affect 1
the design of these provisions.

The Royal Canadian Mounted Police are now in the
process of amending their maternity leave provisions to
more closely reflect those of the Public Service. j
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MANDATORY RETIREMENT

RECOMMENDATION

6. We recommend that mandatory retirement be
abolished by

a) amending the Canadian Human Rights
Act so that it is no longer a
defence to a complaint of age
discrimination that an employee who
is forced to retire has reached the
"normal age of retirement"; and

b) amending the Canadian Human Rights
Act so that it is no longer a
defence to a complaint of age
discrimination that an individual
whose membership in an employee
organization is terminated has
reached the "normal age of
retirement.“

RECOMMENDATION

7. We recommend that those provisions of the Public
Service Superannuation Regulations providing for
mandatory retirement at age 65 , as well as
comparable regulations affecting public servants
who do not contribute to the Superannuation
Account, be revoked.

RECOMMENDATION

8. We recommend that the Canadian Human Rights Act be
amended so that it applies to all mandatory
retirement policies embodied in legislation,
regulations or orders.

RESPONSE

The recommendations of the Committee raise fundamental
questions about the impact of abolition of mandatory
retirement upon women, youth and visible minorities who
are struggling to gain equal opportunity in the
workplace. While the Government has studied mandatory
retirement in the past, these issues were not
sufficiently addressed by those studies. The
Government believes it is necessary to ensure that
adherence to the Committee's recommendations would not
result in jeopardizing equal opportunity for these
individuals before making such a major change to the
structure of our society. In addition, since
recommendations 6 and 8 require changes to the Canadian
Human Rights Act, it would be inappropriate to make
such changes while the major review of the Act is
underway.

RECOMMENDATION

9. We recommend that Parliament and the Government of
Canada adopt measures to facilitate flexible
retirement, so that individuals will have a
greater degree of choice in the timing of their
retirement, to complement the abolition of
mandatory retirement.
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RESPONSE

The Government is committed to policies facilitating
flexible retirement. A number are already in place,
and the Government will continue to seek ways to
provide for flexible retirement for all employees.

Federal and provincial ministers have agreed on a
number of proposed amendments to the Canada Pension
Plan (CPP), including proposals to provide for
actuarially-reduced retirement benefits as early as age
60 and actuarially-increased benefits for those
choosing to start receiving them as late as age 70.
While a consensus on this amendment has been reached in
principle, it should be noted that a change of this
nature to the CPP requires the approval of two-thirds
of the provinces having two-thirds of the population of
Canada in addition to the approval of Parliament. It
is hoped that there will be amending legislation before
the House in 1986 with an implementation date of
January 1, 1987.
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Federal public service pension plans already contain
certain of the measures suggested. For example, the
statute covering the largest groups, the Public Service
Superannuation Act, provides for pensions as early as
age 55 for those with 30 years of service or more or as
early as age 60 for those with at least 5 years of
service which are not actuarially-reduced, as well as
reduced pensions as early as age 50. There is also a
feature which allows for continued accrual of pension
benefits as long as the contributor remains in the
workforce, subject to the maximum accrual of 35 years
of pensionable service.

Within the overall context of public service pension
reform, further consideration will be given to other
measures which might be introduced to facilitate
flexible retirement. This will require consultation
with employees and various decision-making authorities.
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SEXUAL ORIENTATION

RECOMMENDATION

10. We recommend that the Canadian Human Rights Act be
amended to add sexual orientation as a prohibited
ground of discrimination to the other grounds,
which are race, national or ethnic origin, colour,
religion, age, sex, marital status, family status,
disability, and conviction for an offence for
which a pardon has been granted.

RESPONSE

The Department of Justice is of the view that the
courts will find that sexual orientation is encompassed
within the guarantees in s.15 of the Charter. As part
of the Canadian Human Rights Act review, consideration
will be given to whether it is desirable or necessary
to add sexual orientation as a prohibited ground to the
Canadian Human Rights Act.

RECOMMENDATION

11. We recommend that the Canadian Armed Forces and
the RCMP bring their employment practices into
conformity with the Canadian Human Rights Act as
amended to prohibit discrimination on the basis of
sexual orientation.
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The Canadian Armed Forces' policy concerning sexual
orientation has been carefully and thoroughly
reexamined in terms of the Canadian Charter of Rights
and Freedoms. Experience within the Canadian Forces
was reviewed, and the experience and policies of other
democratic societies were considered. This examination
failed to provide a means of maintaining the
effectiveness of armed forces without limitations on
the participation of homosexuals.

It is, therefore, the conclusion of this Government
that it is reasonable to continue the current Canadian
Armed Forces policy of imposing limitations concerning
sexual orientation.

It is also the conclusion of this Government that at
this time it is reasonable to continue the current RCMP
policy of limitations concerning the sexual orientation
of a regular member of the RCMP.

RECOMMENDATION

12. We recommend that the federal government security
guidelines covering employees and contractors not
discriminate on the basis of sexual orientation.

RESPONSE
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Sexual orientation is not a ground for denial of a
security clearance, rather, the criteria applied are
loyalty to reliability.
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13. that the Criminal Code be amended to ensure that
the minimum age or ages at which private
consensual activity is lawful be made uniform
without distinction based on sexual orientation.

RESPONSE

The Minister of Justice will give careful consideration
to the possibility of amending the Criminal Code to
ensure that the minimum age or ages at which private
consensual activity is lawful be made uniform without
distinction based on sexual orientation. Both the
Report of the Committee on Sexual Offences Against
Children and Youths (Badgley Committee) and the Report
of the Special Committee on Pornography and
Prostitution (Fraser Committee) suggested that since
the age of majority in most provinces is 18, this would
be an appropriate uniform age of consent. Department
of Justice officials are studying these recommendations
and, following consultation with provincial governments
and private sector groups, the Minister will announce
the Government's response to them.

RECOMMENDATION

14. We recommend support in principle for Bill C-225
and urge the Government to enact legislation
reflecting the principle of the Bill as outlined
in this Committee's recommendations.
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RESPONSE

The principle expressed in Bill C-225 is being
carefully considered as part of the review of the
Canadian Human Rights Act, as outlined in
recommendation. 10.
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