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1. (C) The aide memoire forwarded under cover of the
referenced memorandum advised of the Department of
Justice officials' evaluation of the probable recommend­
ations in the Equality Rights Subcommittee's report,
scheduled to be tabled in the House on 15 Oct 851
Although it appears that the recommendations may provide
for some accommodation of CF requirements insofar as the
other three issues are concerned, it now appears certain
that the Subcommittee will recommend the total removal
of the current limitations on the employment of women,
and on enrolling and retaining homosexuals. ;
2. (C) Because it appears that the Standing Committee
on Justice and Legal Affairs will have only about a week
to consider the Subcommittee report before it must be
tabled, it is unlikely that the Committee will be able
to alter substantially the import of the Subcommittee's
recommendations. It would seem to be particularly
unlikely that there could be any significant change in
the recommendations on these two key issues, given the
overwhelming opposition to current CF policies that was
expressed to the Subcommittee. Even if the Committee
should seek further delay of tabling to permit study
of the Subcommittee's report, it seems unlikely that the
substance of the recommendations would not be made public
and debated. Thus it appears that the time-frame in which
the CF must be prepared to make recommendations concerning
the government response to the Subcommittee's report is
mid-October. Therefore it is essential that a decision
in this regard be made and appropriate direction be given
as soon as possible.
3. (C) It would appear that the CF could recommend to the
government that it respond to the Subcommittee's report
in one of the following ways:
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a. that it publicly reject any recommendation that
the current policies be changed on the basis
that they are reasonable limits within the
meaning of Section 1 of the Charter. I and
some other members of the Charter Working
Group (CWG) have reservations that a case
could be made for the policies on the employ­
ment of women and homosexuals that would be
sufficiently compelling to refute the kind
of evidence on which the Subcommittee will
base its recommendations, or to meet the tests
likely to be applied should they be challenged
in the courts;

b. that it not reject the probable recommendations,
but that it announce that the CF is taking
action to determine the manner, extent, and
timing of implementation of the intent of the
recommendations, consistent with meeting the
CF's statutory obligations set out in the
National Defence Act, and of maintaining the
capability to perform the tasks assigned the
CF by the government. This option would require
extensive detailed planning, including that
for the release of information in such a manner
as to reduce the negative effects on the morale
of serving members;

c. that it delay as long as possible any response
to the Subcommittee's report (and that the CWG
continue to withhold any further action) until
the reaction to the debate following release
of the recommendations has been fuliy assessed.
This option could result in the’debate being
conducted with little more evidence than that
(unfavourable) already presented to the Sub­
committee and the media, and would leave serving
members with no indication of the import on
their futures of these Charter issues; and

d. that it expressly declare in an Act of Parliament
that the current policies on the employment of
women and homosexuals (restated within the Act)
shall operate notwithstanding Section 15 of the
Charter, as provided for in Section 33. Although
this option would exempt these policies from
court challenges on the grounds of Section 15,
the policy on the employment of women might not
be exempt from a court challenge on the grounds
of Section 28 of the Charter, which is not
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subject to the 'notwithstanding' provisions
of Section 33. Also, an act passed pursuant
to Section 33 would have force for only five
years and would automatically lapse unless
re-enacted every five years.

4.(0 ’’It must be stressed that if the government will
not use Section 33, any decision to retain current
policies will be challengeable in court at any time,
which may result in them being declared of no force and
effect in accordance with Section 52 of the Charter.
5.(C)  Before the CWG can proceed any further, guidance
is required.

A. McLellan
BGen
CCWG

995-8984

CONFIDENTIAL A0051508 3-003513

AGC-4639


