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CHARTER OF RIGHTS

CANADIAN FORCES' POSITION VIS-A-VIS THE CHARTER 

1. (C) The aim of this Annex is to amplify the claim
that the Canadian Forces' position is considered to be in
compliance with the Charter of Rights and Freedoms on the
grounds of reasonable limitations in a free and democratic
society.
2. (C) Those limitations permitted by
the Charter have to be prescribed by law. |f ’ ' "
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4. (C) Given the claim by the Canadian Forces that
(subject to paragraph 2) we are in compliance with the
Charter of Rights and Freedoms, the burden of proof to
demonstrate these to be reasonable limits will fall upon
the Canadian Forces. We will then be required to convince,
in sequence, the Minister, Cabinet, possibly the House of
Commons and eventually the courts that these are reasonable
limits against the military requirement to achieve maximum
operational readiness. It is proposed that the Memorandum
to Cabinet use the statement of policy as a starting point
and establish that each limitation listed in paragraph 8
is reasonable against the military requirement. It is
further proposed that the papers mentioned in paragraph 13h
of the main document be a comprehensive development of each
argument against each limitation in the context of Article 1
of the Charter.
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5. (C) The Cabinet has many options once they accept
the Canadian Forces' position:

a. Cabinet may decide to seek legislation
in the House, this may invite a
visibility that may not be desirable;

b. Cabinet may reinforce current CFAOs
through the issuance of a Governor
General Order in Council or ministerial
directive which could be reflected in
amendments in the QR&O; or

c. Cabinet may opt to satisfy itself that
the Canadian Forces' position is
reasonable and acknowledge our claim
of compliance with the Charter then,,
without taking any further action, it
may allow the question to be challenged
in court.

6. (C) Option 5 c. may be the most palatable, the
law has been enacted, our position has merit, and.it is up
to the courts, where the matter will end up anyway, to rule
whether our position is legal. Development of the above
options should be included in the Memorandum to Cabinet.
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