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DRAFT CONFIDENTIAL

POLICY STATEMENT

1. The Constitution of Canada includes the Charter
of Rights and Freedoms (the Charter). Section 15 of

the Charter prohibits discrimination in general and in
particular on the basis of race, national or ethnic
origin, religion, sex, age or mental and physical
disability. Section 1 of the Charter guarantees these
and other rights and freedoms set out in the Charter,
subject only to such reasonable limits prescribed by law
as can be demonstrably justified in a free and democratic
society.

2. The Constitution of Canada, including the Charter,
is the supreme law of Canada and any other law that is
inconsistent with the provisions of the Constitution is,
to the extent of the inconsistency, of no force or effect.
The Canadian Forces thus has the responsibility of re­
viewing all regulations, orders, and policies, and
ensuring that they meet the standards set by the
Constitution, and in particular those set out in Section 15.

3. The Canadian Forces also has the responsibility of
meeting its legal obligations set out in the National
Defence Act, and of maintaining the capability to perform
the tasks assigned by the Government of Canada. Regulations,
orders, or policies the basic intent of which is to pursue
these ends are considered to have valid defence objectives.
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4. In the continuing review of regulations, orders,

and policies conducted by the Canadian Forces, particular
attention is required to instances of differential treat­
ment of people which may constitute discrimination under
Section 15 of the Charter. As not all differential
treatment is discriminatory, an examination to assess
whether the provision constitutes discrimination within
the meaning of Section 15 will be made in accordance with
the following criteria:

a. does the regulation, order, or policy result
in a distinction amongst people based on a
ground specified in Section 15 of the Charter,
or on any other ground that appears to be
unfair and not to be based on individual
qualities;

b. does the distinction result in adverse
consequences or unequal benefits for any
group or groups of people;

c. does the distinction have a valid equality
objective as an affirmative action program
within the meaning of Subsection 15(2) of
the Charter;

5. If the provision is considered to be discriminatory,
the following criteria will be applied to assess whether
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that provision is a reasonable limit within the meaning
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of Section 1 of the Charter:

a. does the discrimination have a valid defence
objective which itself is not contrary to a
Charter guarantee;

b. if there is a valid defence objective, is

there a reasonable link between that objective
and the means of achieving it;

c. is the discrimination necessary to achieve that
objective or are there more reasonable means
of attaining it; and

d. is the attainment of the objective sufficiently

vital to justify the effect of the discrimination?

6. If it is considered that discrimination exists,
the following actions, as appropriate, will be taken 
by NDHQ:

a. programs will be instituted immediately to
repeal or amend the discriminatory regulation,
order or policy if:

(1) there is no valid defence objective, or
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(2) there is an alternative means of achieving
a valid defence objective, in such a manner
as to eliminate or reduce the effects of

the discrimination, or
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(3) the defence objective is not sufficiently
important to justify the harmful effects
of the discrimination; or

b. regulations, orders or policies which result
i in discrimination will be retained on the
Ity
3 basis that they are reasonable limits within

the meaning of Section 1 of the Charter only if:

I
< (1) there is a valid defence objective which
j is not in itself contrary to a Charter

guarantee, and
I
- (2) there is a reasonable link between the

objective and the means of achieving it, and
'i

(3) there is no more reasonable means of attain­
ing the objective, and

(4) the attainment of the objective is con-
■j sidered to be sufficiently important to<

justify the harmful effect of the
discrimination; or

II c. regulations, orders or policies which have
;• valid equality objectives, the need for which

still exists, and which constitute an
affirmative action program will be retained
under Subsection 15(2) of the Charter.
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7. Any provisions retained under Section 1 or. Sub­
section 15(2) of the Charter will be reviewed regularly
to ensure that they are removed without delay should
the need or justification for them cease to exist.

8. Notwithstanding any assessment, direction or
approval to retain a provision on the basis of Section 1
or Subsection 15(2) of the Charter, such a provision is
subject to challenge in Canadian courts, which may
decide that the provision is of no force or effect
because it is inconsistent with the Charter. In such
an event, the provision will be changed or suspended
forthwith. If such a court decision is appealed and
reversed, the provision may then be reinstated. Other­
wise, the suspended provision will be repealed.
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EQUALITY ISSUES AND THE CANADIAN FORCES
POLICY IMPLEMENTATION PLAN

1. The Canadian Forces Policy concerning the Charter
of Rights and Freedoms has caused a review of the
Canadian Forces policies on the five major equality

issues. As a result of this review I direct:

a. retention of the current Canadian Forces

policies concerning:

(1) employment of homosexuals,

(2) retirement age limitations, and

(3) physical and mental standards;

b. trials without delay of the employment of
women in combat units;

c. change of the current Canadian Forces policy
concerning recognition of common lav? status;

d. preparation of supporting documentation,
if directed by the Minister of National Defence,
on the five major equality issues for discussions
within government; and

e. preparation of preliminary legal response to
possible court challenges on each of the five
major equality issues.
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EQUALITY ISSUES AND THE CANADIAN FORCES

ACTIVITY SEQUENCE

Activity Action By
Responsibility

Confirm that the proposed Canadian
Forces Policy and Implementation
Plan concerning equality issues
are in concert with MND strategies,
objectives and requirements.

CDS

Brief the Armed Forces Council on
the draft Policy and Implementation
Plan VCDS

Brief the Defence Management
Committee on the draft Policy and
Implementation Plan VCDS

Publish final CF Policy and Imple- :
mentation Plan on equality issues. CDS

Issue directives to activate the
implementation plan on equality
issues.

CDS
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