
Canadian Human Rights
Commission

Speech
Notes for a statement

by R.G.L. Fairweather

Chief Commissioner

Canadian Human Rights Commission 

to the Sub-Committee

on Equality Rights

under the Canadian Charter

of Rights and Freedoms

For a broad view of equality rights

Room 307-WB 9:30 a.m

Parliament Thursday

Ottawa May 9, 1985

CHECK AGAINST DELIVERY

A0141554_1-003451

AGC-4553



I welcome this chance to meet with you and take part in your important

task. Translating the principles of section 15 into everyday practice

is not something that can be left wholly to the courts and to'those

who take their problems to the courts. Parliament has a duty to

anticipate, to ensure that law and the conduct of public business mesh

as closely as possible with section 15 in the first place.

The Canadian Human Rights Commission, which I represent here this

morning, had hoped to be called at a rather later stage in your

proceedings. We are preparing a submission on matters raised in the

Justice Department's discussion paper, "Equality Issues in Federal

Law," and on some related issues, approaching them in the light shed

by our experience in the struggle for equal opportunity and against

discrimination as we deal with complaints under the Canadian Human

Rights Act. When this submission is ready, we will be forwarding it

to you.

Meantime, I thought my most useful contribution might be to offer a

few observations on how we think you can make your most useful

contribution. Obviously, the recommendations you make for amendments

to legislation are very important. It is in this work that I think

you will find our submission helpful. But how much road we put behind

•us .by September in the march towards equality will also depend on how

you go about your work.
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So I was pleased when I read your proceedings to find comments from

all sides that your sub-committee does not intend to be a mere

megaphone through which the majority lays down the law, so to speak.

For it is surely self-evident that majorities are liable to be fickle

guardians of minority rights. As Woody Allen has observed, when the

lion lies down with the lamb, the lamb doesn’t get much sleep.

Not that I think the majority is always and necessarily ill-disposed

to minorities. But it can too easily carelessly crowd minorities,

even become impatient with what may seem to be never-ending demands.

A thoughtful note in last week's New Yorker, drawing on a line from

the poet Robert Lowell, introduced the term "turmoil fatigue." It

pointed with surprise to how little fuss there has been in

international public opinion about the re-arrest of a number of the

political prisoners released in last year's amnesty in Poland.

"Turmoil fatigue" was its diagnosis.

And then what should I see in the verbatim record of Professor Ed

Ratushny's appearance before you but a warning against "Charter

fatigue." His concern was that governments, overwhelmed by fallout

from section 15, might turn to the notwithstanding clause for at least

temporary relief. My concern is with the majority which must be

perpetually drawn back from its own preoccupations to an understanding

- that-, individual and minority rights are an honoured and necessary

■ element of majority values in this country — from bilingualism to

multiculturalism to anti-discrimination measures.
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For, of course, there is no majority in a society as diverse as

Canada's, only apparent majorities. We are all members of minorities

one way or another — whether it is in our ethnic origin, religion,

politics, income level... whatever. I can't imagine that anyone would

fall into the majority on every count. So if minorities are not

respected generally, if they are penalized just for being different,

who knows when one of our own charming eccentricities may not make us

objects of scorn and discrimination.

As experts like Professor Ratushny and as representatives of the

various minorities place before you the results of careful study and

the results of sometimes searing experience, all Canadians will share

your opportunity to re-learn, if they need to, the importance of

minority rights, to become aware of problems that they had perhaps not

thought through, to explore the everyday implications of a general
I

commitment to equality rights, to re-examine how traditional ways have

perhaps needlessly infringed minority rights.

This last point leads me into the thick of a matter that was raised by

Professor Ratushny and his colleague, Professor Bill Black, — the

"systemic discrimination" that occurs when an apparently neutral

policy, procedure or practice is-applied equally to all but has an

adverse effect on one or more groups or classes of people far greater

than on .other groups or classes. We see less open and admitted

discrimination on many grounds, but we have scarcely begun to tackle 
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systemic discrimination, and I have no doubt you will be hearing a lot

about it in the months ahead.

Always bearing in mind the dangers of "systemic discrimination

fatigue," I hope you will find the time to give it the. attention it

deserves. For this is something that we all — human rights

professionals and the general public — have a good deal to learn

about. Systemic discrimination is also the aspect of human rights

that gives rise to more misunderstanding than any other, while none

gives rise to more apprehension than the affirmative action which is

among the tools we have to combat it. With many others, I look

forward to seeing the results of the study that Professor Black has

been conducting on this subject during his year at the Human Rights

Centre at the University of Ottawa.

Systemic discrimination is something the Canadian Human Rights

Commission is increasingly concerning itself with. We have learned

during our seven years of operation that dealing with discrimination

one incident at a time is painfully slow. We are currently preparing

new systems that will more often lead us to group similar complaints

and will alert us to occasions where we could usefully initiate

complaints ourselves, as Parliament has empowered us to do, when we

see that an individual complaint is just the tip of the problem and

there are underlying systemic barriers to equality. j
•*

I have no doubt that section 15 is open-ended, that while certain
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grounds are listed for precision, other grounds may be covered.

Today's social values support the claims of some other groups to

protection under human rights law.

Of course, the first thing to recognize about social values is that

they change. I can illustrate from my own experience as a member of

Parliament, working in a committee like this one that lent itself to

non-partisan consideration of an important issue. It was the

committee on divorce reform that met in 1968. Andrew Brewin of the

NDP and Ged Baldwin and I were active in urging that divorce be

granted for marriage breakdown. This was, at that time, a novel and

controversial approach; the best we managed was a provision that long­

term separation be made a ground of divorce. But now marriage

breakdown is central to new proposals for divorce reform and scarcely

an eyebrow is raised. Social values have changed to more accurately

reflect the underlying social realities. •■■■■■■

It's the same with discrimination. People of my age will recognize

the dramatic change that has taken place in Canada in attitudes about

religious prejudice in their own lifetimes. In my youth, religious

prejudice was commonplace and freely admitted. I won't say it has

utterly disappeared, but it is now generally regarded in Canada as

sadly misguided at best, at worst a threat to good order.

: WeHaremowrgoing through a similar shift with regard to disability.

When Parliament adopted the Canadian Human Rights Act in 1977, it
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seemed a bold step to make physical handicap a ground on which

discrimination was forbidden in federal-jurisdiction employment. I

don't think it was at all clear to everyone in Canada that a

disability in one respect does not diminish ability in others.

But experience proved otherwise. When important amendments were made

to the Act in 1983, protection was extended to mental as well as

physical disability and to the provision of goods, services,

facilities and accommodations as well as employment. I might point

out in passing, and with some satisfaction, that I think the Canadian

Human Rights Act was the very first to be amended to bring it into

line with section 15, particularly with the disability provision.

Most people recognize that disability is relative. We all have our

strengths and weaknesses. Most of us are disabled compared with Karen

Kain, Wayne Gretsky, Albert Einstein. Indeed, most of us are disabled

compared with Terry Fox and Steve Fonyo. I look forward to the time,

not many years hence, when prejudice based on disability will be as

unthinkable to most Canadians as religious prejudice has become.

So I have no doubt that there are grounds not named in section 15

where protection is appropriate. It will not surprise us if someone

undertakes a section 15 challenge based on sexual orientation or

political belief, for example. Our submission will go into detail, but

.-•i•.■perhaps...-I.could quickly run down a few matters on which the Commission

has already’declared its views in past annual reports to Parliament.
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o I mentioned sexual orientation. The Commission has repeatedly

urged that this be made a ground on which discrimination is

prohibited under the Canadian Human Rights Act. Our view is that

sexual orientation is an entirely private matter. The thing that

impresses us most about the argument that gays must be excluded

from employment because they are subject to blackmail is how

circular it is: They are subject to blackmail because they may

lose their jobs because of their sexual orientation, and they may

lose their jobs because they are subject to blackmail. Somehow

the cycle must be broken, and section 15 seems to offer an

opportunity.

o And mandatory retirement: The Commission has taken a strong stand

that it is ability to do the job safely and efficiently, not the

accident of age, that ought to determine when people have to

retire. Because of the potential impact on the employment and

promotion of the young and on pension arrangements, we understand

why this is a subject the Government wanted to canvass through

this sub-committee. But we remain convinced that the Canadian

Human Rights Act ought to be amended so it is no longer

permissible to retire people automatically at the normal —

whatever normal means — age for their kind of work. Such an

amendment would at least have the advantage of transferring the

.burden of testing mandatory retirement under section 15 to the

_. Commission rather than leaving it with an individual.
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o The Commission also supports demands by part-time workers that

they be allowed to contribute to pension and insurance schemes and

to benefit from them, on a pro rata basis. The situation of part-

time workers has a strong discriminatory flavour because so many

part-time workers are women — more than 70 per cent of them,

according to the latest figures from Statistics Canada.

Disadvantages faced by part-time workers are disadvantages that

fall disproportionately on women, and that is systemic

discrimination.

o Finally, in this very summary list, the Commission has taken the

position in various contexts that distinctions between married

and common-law spouses should no longer be made. This comes up,

for example, in the married exemption under the Income Tax Act; a

married couple can take this exemption but common-law spouses

cannot. We believe that this is another case where social values

have left the law behind.

Time prevents me from offering more than these very brief sketches of

a very few items with which the Canadian Human Rights Commission is

concerned. But these and other matters will be discussed more fully

in our submission, and of course I will try to answer any questions

you have this morning.

.Your.hearings across the country during the next few months, your

report and the debate that follows in Parliament — these will be
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among the forums where arguments over this kind of question are played

out. Thus they will not merely reflect the changed values

incorporated in section 15 as it stands, they will help shape the

values to be drawn from section 15. I hope you will regard this as

part of your mandate, and not confine yourself to a mere excursion

through the lawbooks.

Perhaps I can close by reminding you of a sentence from Professor’s

Ratushny's presentation. "The Charter," he said, "compelIs us to re­

examine the existing values of our society and the legislation that

embodies them." That, I think, would make an excellent motto for

your work.

We Canadians are rightly proud of our free and democratic society. We

have not dealt with al.1 our problems, of course, and discrimination

remains one of them. Ultimately, of course, it is the courts that

will decide the extent of section 15 guarantees for equality. But

this sub-committee and others can make a valuable contribution. If we

will stretch our hands wide, we will find solutions to our problems

within our reach.
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