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CHARTER OF RIGHTS AND FREEDOMS (CHARTER)
SIGNIFICANT ISSUES FOR THE CF

Introduction

1. Several very important issues for the CF must be
dealt with before 23 Jan 85 in conjuction with two
initiatives sponsored by the Minister of Justice - first,
an omnibus bill designed to make several statutes,
including NDA, more consistent with the Charter, and
second, the issuing of a Public Discussion Paper on
Controversial Equality Issues. Both of these initiatives
have the following approximate timetable:

14 Jan 85 to Minister of Justice
23 Jan 85 to Cabinet Committee

28 Jan 85 to Planning and Priorities
- 2 weeks to print7 * •

mid Feb - tabled in House of Commons

2. The proposed changes to the NDA in the omnibus bill
have been worked on for the past three years and meet the
requirements of DND. They are not at issue, for I expect
that the remaining items can be resolved at the staff
level.
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The Issue
3. . There are two immediate issues:

a. the content of the public discussion paper with
respect to items of important interest to DND;
and

•
b. the requirement to ensure that DND is in a

legally clear position on 17 Apr 85 to
withstand initial challenges in areas of
continuing discrimination in the CF. The
restriction of employment of women from Combat
Fighting Units is an important example.

Content of Discussion Paper
4. The paper discusses several issues of interest to
most departments and then in many areas deals specifically
with the CF position on those issues. The points made in
the paper have been agreed at the staff level between
Justice and the CF. The issues are significant and are
presented fairly.
5. The items particular to the CF are:

a. Women in the CF. The essential issue is
whether the CF policy which restricts women
from service in combat units is a reasonable
limit on the Charter Right, not to be
discriminated against on the grounds of sex.
There are two main questions: the potential
reduction in military effectiveness of mixed
gender combat units and the sociological or
national, social and cultural reasons to
justify the restriction of the employment of
women. The CF position is that any decision to
open all combat units to women could well cause
a fundamental change in the readiness for
active service and the fighting capability of
the CF.
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b. Mandatory Retirement Ages. The issue is
whether the various CF maximum age limits can
be maintained or whether they amount to age
discrimination. Our argument is that they are
essential to ensure a fit, ready, upwardly
mobile fighting force capable of rapidly
responding to Canada's needs.

c. Sexual Orientation. The issue is whether the
CF discriminates by not enrolling homosexuals
or lesbians and by not knowingly retaining them
in the CF. The CF should not be a vehicle for
social experimentation. The adverse effects on
the military family and unit cohesion by the
presence of personel practising homosexual acts
make their discreet release from the CF a
continuing requirement.

d. Common-Law Relationship. The CF does not
recognize common-law relationships in many
areas. This may amount to discrimination on
the grounds of marital status. Such
relationships are generally not recognized

, under status of forces agreements under which
our CF members serve outside Canada.
Common-law relationships could have serious

-impact on the stability and dedication the
military requires from its members which is
fostered by a stable family environment.

e. Physical and Mental Standards in the CF. The
issue is that the CF uses physical enrolment
standards for each trade and classification.
These standards could be judged as
discriminatory because they preclude enrolment
and for the most part retention, of physically
unfit or mentally or physically handicapped
people. Gender free physical medical standards
are being developed. The CF position is that
our high physical standards are objective and
are necessary to maintain a fit fighting force.

6. The CF see the Public Discussion Paper as being a
convenient vehicle for obtaining the views of the Canadian
public on major equality issues. In its present form, the
Paper will provoke a general discussion while at the same
time emphasizing the unique nature of a military force and
the justification, in some circumstances, for different
policies and laws to govern such a force. Officials in
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the Department of Justice have indicated that when the
Discussion Paper is returned to Cabinet for approval,
Ministers will be invited to consider whether the
discussion of CF policies and regulations should remain in
the Paper. This suggestion appears to be based on the
fact that the rest of the paper deals with issues that
arise directly from statutes, whereas our issues arise
from policies and regulations.
7. I am concerned that if the Paper does not treat the
issues as they relate to the CF, there is a danger that
decisions will be taken on the general issues based on the
public reaction to the Paper that would become applicable
to the CF without thorough consideration of our unique
requirements. I would therefore request, that should it
become necessary, you urge your cabinet colleagues to
retain the public discussion paper in its present form.

Legal Position of CF/Equality Rights After 17 Apr 85
8. Until final decisions have been taken based on
public'-response to the Discussion Paper, it is essential
that we be in a position to respond to challenges to our
present policies that may be taken in the courts, by the
Human Rights Commission, or by way of applications for
redress of grievance after section 15 of Charter (Equality
Rights) comes into force on 17 Apr 85. To do so, we must
be able to rely on section 1 of the Charter which provides
that the Charter Rights and Freedoms are subject to "such
reasonable limits prescribed by lav; as can be demonstrably
justified in a free and democratic.society". Thus, if we
are to argue that our policies represent reasonable limits
on Charter Rights, they will have to be "prescribed bvlav.’". F..... ................  .. ~ — -.. ——|

I I believe it will be necessary to have a
spec^^^Tl^^Tterial regulation with respect to women in
combat and others to cover the further issues raised in
the Discussion Paper.

CONFIDENTIAL A0050844_4-003357

AGC-4463



CONFIDENTIAL

- 5 -

Recommendations
9. Many staff level discussions have taken place with
Justice officials in the preparation of the Discussion
Paper and its possible implications. In preparation for
cabinet consideration of that paper, I would suggest that
you might find it useful to hold a meeting with myself,
VCDS and ADM (Per) to discuss the impact of the issues on
the CF and our potential strategy for meeting the likely
challenges to our policies which will be driven by section
15 of the Charter. A suggested time would be the week of
14 Jan, with a target date of 16 Jan 85. If you would
find it helpful, prior to this meeting I can provide you
with a copy of the Discussion Paper and a summary of the
main issues as they affect the CF.

heriault
General

c. c. Info

DM
VCDS
DCDS
ADM (Per)
JAG
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