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September 29, 1983

Summary of Proceedings
of

Special Committee of the Senate on Bill C-157
Wednesday, September 28, 1983

Senators Balfour, Buckwold, Frith, Godfrey, Kelly,
Attending: Lapointe, Nurgitz, Pitfield, Riley

Witnesses: Coalition for Gay Rights in Ontario (CGRO)
Miss Barbara McIntosh
Mr. Denis Leblanc

British Columbia Civil Liberties Association
Mr. John Russell
Professor R. Ratner

The Criminal Lawyers Association
* ' Mr. Alan Gold

Mr. Ronald Thomas
Mr. Alan Young ■"

Summary of Statement

Coalition for Gay Rights in Ontario (CGRO)

The representatives of the Coalition for Gay
Rights in Ontario read from a brief which was submitted to
the Committee as the meeting convened. CGRO's interest in
the Bill relates to its struggle for civil rights with, other
Canadians and the elimination of discrimination in the
institutions of government. The CGRO accepts the need for a
security and intelligence service. Its primary concerns
relate to (i) the past "hostile attention” paid to homo­
sexuals by the R.C.M.P., i.e. the collection of information
on homosexuals solely because of their sexual preferences,
not because the R.C.M.P. had reason to believe they posed a
security risk or threat (and the belief that these abuses
would be repeated by the new service); (ii) the practice of
the R.C.M.P. (which it was claimed, by way of example, con­
tinues today) of damaging or removing the security clear­
ances of civil servants who have disclosed their homosexu­
ality; and the issue of ministerial control over, and

A0050419_1 -002555

AGC-4332



c
2

Accountability for, the service. In respet to this it was

deemed that the past activities of the R.C.M.P. were incon­
sistent with stated government policy that an individual's
sexual preference does not prevent that individual from
obtaining employment in the federal government or from
obtaining security clearances.

The CGRO recommends (i) limiting the mandate for
surveillance to publically justifiable national security
concerns; (ii) establishing greater and more effective
ministerial control and accountability to Parliament, and
(iii) improving the analytic capability of the new service.

Questions to the Witness

Senator Buckwold agreed that many unjustifiable
acts with respect to homosexuals had been committed, how­
ever, he felt that the provisions of the Bill would protect
the rights and privileges of homosexuals and that the Bill
could not include a provision specifically limiting activi­
ties directed towards homosexuals.

In response to a question from Senator Buckwold to
the effect that harrassment. against homosexuals may have
diminished in the recent past, Mr. LeBlanc indicated that
little had changed, that • in respect to their concerns,, it
was a vicious circle - if one remains in the closet.one is a
risk to security, if one is-open, one risks not being hired.

Senator Pitfield sought further information on the
example, cited in the brief, of an individual's security
clearance being revoked. Senator Godfrey later followed up
on this with a request that the Clerk be given the name of
this person and Commissioner Simmonds be asked to explain
the incident in his testimony on September 29. Mr. LeBlanc
agreed to provide the name.

Senator Pitfield who expressed the view that pre­
sent procedures with respect to handling discrimination in
the government are now better and more humane and that to
establish judicial procedures to provide improved protection
might result in a just but not necessarily humane solution
to a particular incident. He believes that judicial proce­
dures, once set in motion, tend to be relentless and
inflexible.

Senator Nurgitz asked if the past activities of
the R.C.M.P. with respect to security clearances and the
establishment of files on homosexuals rendered the R.C.M.P.
incapable fo properly performing their security clearance
role. Mr. LeBlanc replied that he believed this to be so
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End added that the files should be destroyed given their
potential threat to those persons therein named. He cited
the homosexual holocaust in pre-war and wartime Germany as
an example to the danger.

Senator Kelly expressed disappointment that the
CGRO had not examined the Bill and the measures for protec­
tion and review more closely. To this Senator Nurgitz
remarked that the concerns could be summed-up as a lack of
accountability.

Summary of Statement

The British Columbia Civil Liberties Association

Professor Ratner opened the British Columbia Civil
Liberties Association's presentation with a dissertation on
the decline and fall of Western liberal democracies, parti­
cularly the insiduous translation by government of economic
crises into political ones in order to justify the move from
a liberal democracy to an authoritarian one under which
state coercion; covert social control, including the legali­
zation of previous covert and illegal practices; conserva­
tive judicial review and censorship controls are employed on
the grounds that such practices are vital to the security of
the political, economic and social environment. He sug­
gested that the need and purpose of a security service be
demonstrated and defined and that the issues of the legiti­
mate areas of national security and the degree to which that
issue should be subject to public debate be addressed..

Mr. Russell indicated that the BCCLA advocates the
withdrawal and redrafting of the Bill and encouraged the
Committee to accept the BCCLA recommendation to the McDonald
Commission that the security service remain within the
R.C.M.P. with a more limited mandate. He summarized the
BCCLA concerns as follows.

(1) The services mandate is so broad as to invite
investigation of those involved in legitimate
dissent, thus limiting the free exchange of
ideas and thoughts.

(2) The term "national security" should not be
used in defining the mandate of the service;
that the mandate be to protect from subver­
sion Canada's territorial rights, the right
to self-determination and the substance of
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" our democratic traditions and respect for
human rights.

(3) The role of preventing subversion of democra­
tic values be re-assigned to regular criminal
investigation units except in the case of
criminal activities involving foreign agents.

(4) The service must be an open book and the
principle of ministerial responsibility and
accountability must be maintained.

(5) That section 14(2) provide a blank cheque to
target any activity for surveillance.

(6) No limitations are placed on the circum­
stances in which security clearances might be
carried out.

(7) Section 21(1) allows the service to break any
law if it feels it is reasonably necessary to
do so.

(8) Despite the provisions for review the
Inspector General will be hard pressed to
find abuses given the extraordinary broadly
drawn mandate and powers of the service.

Questions to the Witness

Senator Nurgtiz asked if the BCCLA would object
less if a separate service had a well defined mandate, pro­
cedures for review and accountability. Mr. Russel replied
yes, that it would be less objectionable if its authority
were limited and national security de-emphasized. Senator
Buckwold asked if the BCCLA was not satisfied with Section
14(3), to which Mr. Russel replied that it is too narrow in
respect to the word "solely" but was unable to offer an
alternative wording although he did express the view that
any activity which is not criminal should not be subject to
extraordinary techniques. Senator Godfrey suggested that
the concern about the "blank cheque" could be eliminated if
section 14(2) was included in section 22.

Senator Pitfield asked what the BCCLA considers is
a test of subversion and whether this involves the degree of
intention. In the ensuing discussion it was suggested that
the test is an agreement to commit a crime which is proven
by an overt act. This suggests that the state has a
requirement to track certain activities, unless it is
willing to wait until the act is committed and thus is the
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Mature of police activity. Professor Ratner replied that
this activity should not be unqualified, that certain risks
had to be taken in a liberal democracy.

In concluding his remarks Senator Pitfield said
that this Bill was certainly no worse than the existing
situation and suggested that the BCCLA formulate more co­
herently their suggestions with respect to modifying section
2(d).

Prepared by:
W. Lever
992-8808

Summary of Statement

The Criminal Lawyers Association

The Criminal Lawyers Association submitted a brief
to the Special Committee. The brief was not read but four
general themes were stated which run through their criti­
cisms of Bill C-157.

(1) Charter problems, especially regarding
section 22.

(2) It must always be remembered that the provi­
sions as applied would usually not be subject
to public scrutiny.

(3) Interpretive self-interest - poor wording in
many sections will be interpreted favourably
to the service, by the service.

Examples of bad wording were cited:

Section 2: "any state allied or associated
with Canada".

Section 14(3) - reword it in positive sense.
"Solely" in section may yield to interpreta­
tion that if other section 2 behaviour is
coupled with lawful advocacy or dissent, it
would be taken outside subsection 14(3).

(4) The solutions proposed to the problems raised
are not necesarily the only ones which could
adequately accommodate opposing points of
view. For example, why are "reasonable and
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" probably grounds" for wiretaps satisfactory
in the U.S., but not for Canadian intelli­
gence purposes?

One point stressed vis a vis the Charter was that
section 1 of the Charter might permit a distinction to be
made between the treatment accorded Canadian residents ver­
sus foreign transients.

Questions to the Witness

Senator Buckwold asked whether they supported
separation. Yes, replied Mr. Thomas, for the reasons of the
McDonald Commission and common sense, considering the com­
plexity of the task involved. This latter fact is one
reason that ministerial responsibility is required, one can
not assume a Minister of the Crown can not be trusted.

Senator Frith queried whether the Criminal Code
provisions regarding warrants should be looked to, and had
they been thrown out by a Court in light of section 8 of the
Charter. Mr. Gold- stated that courts look to section 443 of
the Code as a model for a reasonable warrant, a section he
himself had no problems with.

As officers of the court, Senator Pitfield
wondered how the criminal lawyers felt about the prosecu­
torial discretion which would be exercised in foregoing
petty criminal prosecutions in order to catch bigger fish so
to speak. With adequate ministerial responsibility in
place, safeguards, a proper liaison between police forces,
local police forces likely will cooperate and not push petty
cases. Upon further questioning by Senator Pifield as to
who should make such a decision, Mr. Thomas felt that con­
current federal-provincial jurisdiction would be tolerable.
Aside from the constitutional question, he felt provincial
attorneys general were sufficiently trustworthy to be
apprised of, and to participate in, such matters.

Senator Pitfield concluded with an unanswered
question as to whether the Association’s suggestion to
"chuck" the whole Bill was merely rhetoric, i.e. the frame­
work of such a Bill would of necessity always be the same,
although the "guts" may have to be altered.

Prepared by:
A. Daniel
995-0650
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