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CONFIDENTIAL

January 28, 1981.

Mr. [Michael Shoemaker j
Senior Asst. Deputy Minister
Police and Security,

Ministry of the Solicitor General,
Ottawa.
Dear Mr. Shoemaker:

Thank you for your letter of January 20 in which
you invited comments on an attached draft of a letter to
Mr. Gordon Smith, outlining security concerns relating to
amendments to the Canadian Human Rights Act proposed by
the Department of Justice.

I believe that the points made in the letter
relate to the draft discussion paper dated July 3, 1980,
prepared by Justice officials, which was the basis for
extensive interdepartmental discussions among officials
several months ago. My understanding is that the Justice
officials would be examining the draft in the light of
those discussions, with a view to deciding on further
action. It seems to me that it would be very useful for
Justice to have the benefit of the points made in the
letter you have prepared, as they would serve to confirm
and elaborate on the views expressed in the discussions
by those officials with security responsibilities.
I would therefore suggest that a letter along the lines
you have proposed be sent to the Deputy Minister of Justice,
with a copy to Mr. Smith for his information.

I am in general agreement with the contents of
the letter. I agree that any security-related proposals
for amendment of the human rights legislation should be
held for consideration in the light of relevant aspects
of the McDonald report. I also agree that the Security
Advisory Committee should have an opportunity to review
any such proposals before they are submitted for approval
by the responsible Minister.
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I would make the following specific further
comments:

1. I think it is important to identify as clearly
as possible, in the letter, the authority for
existing security procedures. Thus, for instance,
I would refer to Cabinet Directive No. 35
(and any other relevant authority) in Appendix A,
in the column headed "Current Rationale for
Rejection".

2. With respect to the references in the draft letter
concerning "sexual orientation", I would make
three points. One is that security screening is
only one problem area. As you know, problems
arise concerning sexual orientation outside this
context (e.g. schools, ships), and relate to
reliability and suitability in a broader sense.
I realize that the focus.of the letter is on
security, but I think this aspect might be touched
on. My second point is that the letter tends to
emphasize the problem of covert sexual orientation.
I think the point that there are also problems
when the orientation is overt might be better
covered. Third, I would indicate, in the relevant
paragraph on page 2 of the letter, that sexual
orientation is not per se, a bar to security
clearance - as is done in the case of criminal •
records in the following paragraph.

3. I think the suggestion on page 3 that it is
"imperative to consider a comprehensive national
security exemption for the Act" could be elaborated.
As you know, there is always criticism about the
loose use of the term "national security", the
difficulty in defining it, and the tendency of
officials to interpret it too broadly. If such
an exemption is to be considered, I think a fairly
specific indication of- what is intended should be
supplied. Presumably it would be intended to relate
any proposed exemption to those subject areas set
out in the SPUR proposals under "national security",
and such exemption would not be sought for the
"public security" area. If so, the exempt area
would be comparatively small, and this point could
be stressed.
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4. I agree with the emphasis placed in the letter
on the importance of an effective review procedure
in security matters, devised to balance as fairly
as possible the rights of the individual and the
interests of the state. I also agree that it might
be more appropriate, as is suggested, for a security
review mechanism to be set out in security rather
than in human rights legislation. On the other
hand I think a case can be made for including any
such mechanism in human rights legislation, provided
that appropriate security safeguards are in place.
One advantage would be that the focus on human rights
would be attractive to the public. Another is the
fact that the need for careful consideration of
cases in difficult areas (e.g. sexual behaviour)
transcends security in a narrow sense (see 2 above).
I suggest that the part of the letter relating to
review procedure might be more receptive to the
possibility of exploring the human rights route
for review of cases involving security, as well as
other factors. I see no reason why an "independent
review body" could not be provided for under human
rights legislation, without violating the "clear
jurisdictional frontier" referred to on page 3.
I find merit in the view that as far as possible
review procedures concerning human rights in the
federal sector should not be fragmented.

5. My recollection of the draft Justice discussion
paper of July 3, .1980, is that it emphasized that
achievement of the proposed amendments was desirable
because of certain international conventions to
which Canada is a party. I believe it is also true
that those conventions recognize the need for
exception where factors such as security are
concerned. I suggest that this point be clarified,
as it could strengthen the arguments presented in
the proposed letter.

that you
I hope that these observations will be of use, and

will take them into consideration.
Yours sincerely,

/ i i

T. D. Finn,
Assistant Secretary to the Cabinet,

(Security and Intelligence.) .
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