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SEP 17 1980

Mr. B.L. Strayer, Q.C.
Assistant Deputy Minister

(Public Law)
Department of Justice .
The Justice Building

. Wellington and Kent
Ottawa, Ontario

Dear Mr. Strayer:

Thank you for your letter of 6 August 1980 requesting
our comments on the draft Discussion Paper entitled
"Canadian Human Rights Act: Extension of Prohibited
Grounds of Discrimination and Other Amendments".

You will no doubt recall our earlier comments to you
dated 29 August 1979 on essentially identical proposals
which emerged from a December 1973 Conference held
by the Human Rights Commission. On that occasion, .
very strong reservations regarding the possibility of
any extension of prohibited grounds of discrimination
under the CHRA to include "political belief", "sexual
orientation" and "conviction for an offence for which

•. a sentence has been served" were expressed by me on behalf
of the Ministry and its agencies. These concerns remain
valid. Unfortunately, the reservations that were
expressed do not appear to be reflected in the draft
Discussion Paper which has been circulated.

I recognize that the question of discrimination,
particularly on the grounds of sexual orientation,

. is administratively and legally complicated. For
this reason, the views of the former Minister of
Justice are worthy of additional -consideration. In
May 1977, during discussion of the CHRA, Mr. Basford
stated that sexual orientation was a subject that merited
some study, "on how it should be dealt with within the
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human rights act, or how it should be dealt with
within the Public Service, itself." "Opinion, belief
or creed”, "criminal or penal conviction" and "mental
handicap" should also be the object of a study

- conducted on the same basis. As far as I am aware/
no studies of this type have been conducted.

It continues to be the opinion of this Ministry, that
amendments to the CURA in the areas proposed would
result in a serious conflict with existing employment
and security policies. Unfortunately, the Discussion
Paper does not make this clear to Ministers. The
Discussion Paper should have emphasized the following:

- The need for some guidelines.to provide
criteria for establishing the loyalty and .
reliability of prospective and serving

•. employees, even though the personnel
screening guidelines laid down by the
Pearson Government are under review. -

- The clear conflict that exists regarding
the proposals and the present CD 35.

There should be some estimate of the costs -
financial and otherwise - associated with the
changes to security and personnel policies if
these amendments became law.

- The fact that the McDonald Commission is
expected to comment on the security screening
policies and practices of the Government should
also be brought to Minister’s attention.

The inclusion of a "national security clause", even
• if one could be properly drafted, is unlikely-to provide

the necessary safeguards or protection for Ministry
or agency employment and security concerns. Moreover,
neither of the two alternatives identified to limit
the CHRC from "second guessing" the security decisions
of government officials are administratively realistic.
..Placing the burden of establishing that there should
be no investigation by the Human Rights Commission on
the Government on "national security" grounds could
effectively undermine the existing system and be
cumbersome and costly. The implications of the protection
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proposed for security and other concerns must be very
carefully evaluated and communicated to Ministers in .
the Discussion Paper.

I trust that the drafters will give renewed consideration
to the serious concerns of this liinistry, and I would
like your assurance that before finalizing the Discussion.
Paper there are meetings with r?.y officials and those of
the Ministry agencies in order that the Discussion
Paper can adequately reflect our serious reservations.

Yours truly,•

Pierre-Andre Bissonnette

Andre Bissonnette
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