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MEMORANDUM TO CABINET
MEMOIRE AU CABINET

November 25, 1980
le 25 novembre 1980

g POSSIBLE AMENDMENTS TO PROPOSED
o.v> RESOLUTION ON CONSTITUTION OF
■ ' e_ CANADAo ----------------------------- -------------------------- ----

CJ

Minister of Justice
Ministre de la Justice

The Annexes are printed on plain paper because they do not
I conform with the format. '

Les annexes sont imprimSes sur du papier ordinaire car elles
ne sont pas conformes au format.

The Annexes are bilingual.
Les annexes sont bilingues.

The attached Memorandum to Cabinet is
circulated in English only. A bilin-

?ual version will follow in the near
uture.

Le memoire au Cabinet ci-joint n'a pas 
encore Ste traduit en frangais; des E
que ce sera fait, vous recevret la f
version bilingue.
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MEMORANDUM TO MINISTERS FROM MINISTER OF JUSTICE

November 25, 1980

RE: POSSIBLE AMENDMENTS TO PROPOSED
RESOLUTION ON CONSTITUTION OF CANADA

SUMMARY OF PRINCIPAL ISSUES AND PROPOSALS
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November 25, 1980

MEMORANDUM TO MINISTERS FROM MINISTER OF JUSTICE

RE: POSSIBLE AMENDMENTS TO PROPOSED
RESOLUTION ON CONSTITUTION OF CANADA

I PURPOSE

A number of possible amendments to the Proposed
Resolution on the Constitution of Canada have been
suggested, some by the Government itself, some by
provincial governments, some by Members of the
Special Joint Committee and some by.witnesses who
have or will appear before the Committee or make
written submissions to it.

Some of the proposed changes are substantive in
nature, others are technical in nature. Those of a
substantive nature are set out in part II, while
those of a technical nature are found in part III.
The purpose of this memorandum is to outline the
possible amendments and to obtain Ministers'
direction on which of the changes should be incor­
porated in the Resolution, whether moved by government
members or other members of the Committee.

II SUBSTANTIVE AMENDMENTS

A. CHARTER OF RIGHTS AND FREEDOMS
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that the public and the courts be aware that no
right is absolute in an organized society, and the
provinces feel strongly that any Charter must
reflect this principle. Including a general limita­
tive rule would give greater certainty to the law
and would' guide the courts as to the standard to be
applied in testing the validity of limitations on
rights.

In addition, since the Charter as drafted makes
reference to certain limits in specific clauses
(eg. the right to vote, the extension of the life
of Parliament and legislatures, mobility rights,
minority language education rights), the omission of
any reference to limits pn other rights could imply
that they were to be guaranteed without any limits.
Thus, it could be necesslary to insert specific limits
in a number of other sections to avoid this possible
result.

Option 2: Modify the language of the limitation clause.

is might be done in one of several ways.

These alternatives would overcome the ambiguities
caused by the words "generally accepted" and make it
clear that any limits must be founded on a law,
whether legislated or judge-made. The first alternative
would place some onus on the government to show that a
limit was justified in a particular case. The second
alternative would creatb a heavier onus on the govern­
ment to show the need fpr any limit. The third
alternative would eliminate the concerns that
"supremacy of parliament" would still govern in inter­
preting the Charter and' remove doubts about the courts'
ability to consider human rights jurisprudence of the
U.S. courts. At the same time, elimination of the
phrase "parliamentary system of government" would
engender’further opposition from the provinces who all
wanted this qualification included, and could create
suspicions that the government was embarking on the
road to republicanism. ■ Government members of the
Committee do not feel tlhis latter point is one of any
real concern, and witnesses before the Committee have
urged deletion of the phrase.
Option 3: Provide specific limits for each category

 of rights■ I

This approach, spelling out grounds such as national
security, public order, safety, health, morals, etc.
for limiting the rights in each category of rights,
was attempted in earlier drafts including the one
published’by the government during the July negotia­
tions. This was severely criticized by the press
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