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The Department of Justice draft Discussion Paper
on proposed amendments to the Canadian Human Rights Act was
referred to this Department for comments in August. In your
reply (prepared by Legal Operations Division) to the Depart­
ment of Justice, you indicated that this Department has a
special interest in the question of possible restrictions
to the proposed amendments which might be necessary for
reasons of national security. In September, the Deputy
Solicitor General wrote to you attaching a copy of his
letter to Justice in which he expressed serious reservations
about the proposal on grounds of security. In your reply
to Mr. Bissonnette (again prepared by Legal Operations
Division) you agreed that certain sections of the Discussion
Paper might need re-drafting. Unfortunately this Bureau
was only made aware of this correspondence in mid-November.
The impact of these proposals on national security is only
part of our serious concern: these proposals also have
grave implications for the Department's ability to recruit
and manage a suitable (and secure) foreign service. This
memorandum discusses our reasons for concern about the issue.
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2 CONFIDENTIAL

provided from provinces where discrimination on grounds
of opinion is legally prohibited indicate that such
discrimination (based on actual complaints) is so far
from being a major problem as to be trivial. De minimus
non curat lex. It is fair for this Department to ask
why it is necessary to legislate in a minor area in a way
which would have a major impact on the operations of the
government.

3. The difficulty for the Government is that when
individuals are given rights, the Government has an obli­
gation not to infringe those rights. We cannot, in other
words, simply wait for individuals to appeal on the grounds
that we had discriminated against them: we would have to
attempt to ensure that our personnel and security policies
did not infringe the newly granted rights. The public
demand for such rights might be minor but the impact
would be major.

4. If we might make one more comment on the reasons
for proceeding with these proposals, the use of Canada's
international obligations as justification seems to us to
be specious. It is not clear that any of the rights
recognized by the international Covenant on Civil and
Political Rights are now abrogated in Canada - individuals,
for example, are not now unreasonably excluded from the
public service.

5. The proposals of specific concern to us are those
relating to opinion and criminal conviction. It seems to
us that any employer has a right to impose standards of
loyalty and reliability on its employees; this right is
also an obligation for the federal government. For some
time now work has been proceeding on a review of CD 35;
at the same time, the McDonald Commission has been devoting
a great deal of attention to the security screening policies
and practices of the Government. It is essential that
Ministers be made aware in the Discussion Paper that this
process is underway. If the revised screening program
that is eventually put in place is demonstrably fair, the
revised Canadian Human Rights Act should not be drafted in
such a manner as to prevent the Government from discriminating
in matters of employment in ways manifestly related to the
bona fide requirements of employment in the public service
of Canada. This Department now discriminates against
people with certain political beliefs or opinions, and
against people with certain kinds of criminal records.
This kind of discrimination is fair, reasonable and
essential to the maintenance of the highest possible
standards in the foreign service.
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3 CONFIDENTIAL

6. The implementation of these proposals would be
difficult even if the Act includes a national security
clause. The Canadian Human Rights Commission, which has
no competence in or responsibility for the management and
security of the foreign service, would be in a position
to decide if our personnel and security policies were
"reasonable". Although any legislation in this area will
probably create additional work for the Department (in
the process making our work more cumbersome than it now
is) that effect could be minimized and the damage to our
personnel and security policies limited if new legislation
is made subject to Bill C-43, Access to Information and
Privacy. That Bill, for example, would allow us to refuse
to provide information about security clearances (Section 23)
and provides a procedure for adjudicating disputes about
access to information concerning individuals. Two aspects
must be protected: sensitive information, and our ability
to discriminate on reasonable (but sensitive) grounds in
matters of employment.

7. The Discussion Paper was briefly considered in
the Intelligence Advisory Committee on November 19; as a
result Mr. Finn of the Privy Council Office has now arranged
for those aspects affecting security to be left aside until
they can be fully considered both by the IAC and by the Securit
Advisory Committee. It may subsequently be necessary for
the matter to be discussed by the Interdepartmental Committee
on Security and Intelligence. The whole question clearly
should also be looked at by Personnel Operations Division.
At the very least, significant sections of the Discussion
Paper should be re-drafted to allow Ministers to be fully
informed about the implications of these proposals on the
management of tin. public service. It is our view, however,
that the whole paper should be shelved until the McDonald
report is received since that report will deal extensively
with the problem of devising appropriate security policies
for the public service. We would then be in a better position
to reconcile the principles of security and human rights.

---- If you agree, you may wish to sign the attached letter to
the Assistant Deputy Minister of Justice.
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