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INTRODUCTION

The entrenchment of the equality guarantees of the Canadian
Charter of Rights and Freedoms on April 17, 1982, opened new
vistas for Canadians in their quest for equal opportunity.
Individuals gained the right to go to court and challenge laws
that may discriminate unfairly.
But the Government of Canada is not satisfied to place the entire
burden of enforcement on individual Canadians concerned enough to
undertake court battles that could be long and costly. It is not
satisfied to wait for the courts to lead the way before searching
out and correcting federal laws and policies that offend the’
equality rights set out in section 15 of the Charter. Rather,
the Government is committed to ending any and all discrimination
that keeps individuals in Canada from fully realizing their
potential; i t_embra-ces i t-s—doty—to__fc_ake a leading role in maki,ng
sure that federal laws and policies meet the high standards of
"the Charter?" - ” = = '

*
An important step was taken on January 31, 1985, when the
Minister of Justice tabled in the House of Commons a discussion
paper entitled Equality Issues in Federal Law. This paper was
intended to provide a basis for consultations with Canadians,
before the Government acted, on the far-reaching implications of
section 15.
Parliament took up the challenge, creating the Subcommittee on
Equality Rights to consider the discussion paper, to offer all
Canadians a chance to voice their hopes and concerns and to
report to Parliament with recommendations. The Subcommittee
consulted with Canadians extensively through oral hearings .across
Canada and written submissions presented to it, and on
October 25, 1985, it presented the House with a report entitled
Equality for All, identifying a number of federal laws and
policies that it believed must be changed to bring about equal
opportunity.
The present document outlines the Government's response to the
Subcommittee's 85 recommendations. Some are easy to accept, for
the current law or policy concerned is, upon reflection, clearly
contrary to the Charter guarantees. But others present genuine
problems. Some necessitate a major reassessment of the
Government's priorities and the reallocation of resources that'
are scarce in these times of restraint. Some issues remain
unclear, with strong arguments both for and against change, and
the Government finds itself obliged to seek compromises.
Making choices that are both sensitive and responsible is
complicated by the fact that equality rights are relatively new
to Canadian constitutional law, and there is correspondingly
little experience to show the path. The exact scope of the four
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guarantees set out in section 15 — equality before the law,
equality under the law, equal protection of the law and equal
benefit of the law — can, as yet, only be guessed at. Section
l^_has opened up new horizons for individual rights, but the
breadth of these horizons wil.l^_Qjxl_y__h.e_determined as"courts"

"xlecide individual cases and governments create new social policy.
It is important for governments when creating social policy to
interpret section 15 in an open, progressive and generous way.
This we believe it has done, by recognizing the broad scope of
section 15 in covering Government laws and activities, by
supporting the interpretation that section 15's list of grounds
of discrimination is open-ended, and by holding that section 15
applies to systemic discrimination as well as discrimination
which appears on the face of legislation and that equality and
non-discrimination sometimes require different rather than
identical treatment for individuals.
Nearly two centuries of experience in the United States, where
judicial interpretation of the 1791 Bill of Rights continues to
evolve in lockstep with society, supports this analysis and also
suggests that the scope of section 15 will never be fixed once
and for all.
In Canada and elsewhere, the concept of equality has undergone
dramatic transformation — both in what it is understood to mean
and in the issues it raises. The original concern was for the
"formal" or "procedural" concept of equality. As A.V. Dicey
describes the formal approach in his Introduction to the Study o.f
Constitutional Law (1985), it entailed "the equal subjection of
all classes to the ordinary law ... of the land as administered
by the ordinary courts." It is this formal approach to equality
that the courts read into the Canadian Bill of Rights of 1960.
In its day, formal equality represented a giant leap forward in
Western society from the inequalities of earlier, hierarchical
societies in which each class had a different set of rights and
obligations. But it had weaknesses too. The major criticism was
that by treating as equals different individuals who had unequal
access to power and resources, it created merely an illusion of
equality while it allowed real economic and social disparities to
grow.
This criticism of formal equality reflected a concern for
"substantive" equality — that is, the enjoyment of equal
opportunity in daily life, which is taking its place in the
second half of this century as the dominant approach. In the
historic Brown decision of 1954, the U.S. Supreme Court ruled
that "separate but equal" facilities did not afford "equal
protection of the laws" as required by the constitution. In
Canada, Parliament and the legislatures enacted human rights
laws. These laws sought to bring about substantive equality by
prohibiting discrimination in employment, accommodation and the
provision of services. At the international level, too, the
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1960s and 1970s saw sharper focus on equality of opportunity and
a new recognition that treating every kind of person in exactly
the same way sometimes resulted in unintentional discrimination
against some, as it does not make allowances for the special
needs of some kinds of person. The preferred means for ending
discrimination is now to seek complete and meaningful equality of
opportunity for all individuals.
In this respect, it is important for governments to go beyond the
Charter, to adopt their own policies on equality and social
justice.
For this Government, equality and social justice require that
persons be treated on the basis of their own qualities, not on
the basis of any stereotype or other assumptions.
Equality and social justice require that individuals be treated
fairly, that is, similarly in like situations, and differently
when respect for individual characteristics so requires.
Equality and social justice require that individuals be given a
fair chance to make their own way in society and that when
opportunities are not fairly distributed, positive action is
taken to ensure that they are.
Equality and social justice require that social benefits be
distributed to those who need them most and according to the
principles mentioned above.
Complete and meaningful equality must also take in "systemic"
discrimination — that is, discrimination which arises when a law
or procedure has an unnecessary, unintentional and unfair impact
on certain kinds of people. It has often happened and will
surely continue to happen that legislatures adopt measures with
unintended discriminatory effects. And overcoming systemic
discrimination deeply rooted in tradition is not simply merely a
matter of avoiding obvious discrimination; in some cases,
positive action may be necessary.

/'Policies aimed at ensuring equality and social justice must be/ based on respect for the other important values in Canadian
/ society, the freedom of the individual, the values of Canadian
/ federalism and of Parliamentary democracy and the rights and

' ‘ interests of other individuals and society as a whole.
Section 15 must be able to grow along with the society for which
it was enacted. A look into the past is suggestive. When
Canada's first constitution, the British North-America Act was
adopted in 1867, discrimination against women seemed perfectly
normal to many people. It was only in 1927 that the term
"person" in this Act was ruled to include women for purposes of
appointment to the Senate. But by the 1980s, when the
Constitution Act, 1982 was adopted, sex discrimination had become
so fundamentally offensive to Canadians that it was forbidden in
not one but two separate sections of the Charter (ss. 15 and 28).
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In this regard, the open-ended list of grounds on which
discrimination is banned by section 15 is extremely important.
In a striking metaphor, Canada's constitution was described by
the Privy Council in its decision in the Persons case, opening
the doors of the Senate to women for the first time, as a "living
tree." Throwing out new braches that correspond to new currents
in society, it constantly grows and offers new protection where
necessary. No doubt, future generations will look to the
constitution for protections that we in our time can hardly
imagine.
The action the Government proposes on the recommendations made by
the Subcommittee in Equality for All is aimed at ensuring that
federal laws and policies are changed wherever possible to spare
individual Canadians the need to seek pxxiLejct±o.ii-_o_f.. their rights
in the courts and at making oXher, poJ.±.c.y_ and legal changes to
reflect a progressive understanding of what equality means in
Canada today. However, there are some areas in which further
study and consideration are clearly called for — where the
balancing of fundamental concerns remains to be accomplished.
Nevertheless, the Government is pleased to be able to agree with
most of the Subcommittee's recommendations and move forward on
them. It believes that this response represents another major
milestone along the way towards the new horizons revealed by the
Charter.
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OVERVIEW
The Government is currently engaged in a number of reform
processes relevant to recommendations in Equality for All. Some
of these recommendations refer to matters that are small parts of
larger reforms not entirely related to the Charter. As a
consequence, the Government believes it important to highlight
these reform processes, to set the framework for the specific
response to each recommendation.
Maternity Benefits
On July 4, 1985, a Commission of Inquiry was appointed to study
the entire Unemployment Insurance program and maternity benefits
are one important element of this review. The Commission is •
scheduled to report in the first half of 1986.
Pensions
Currently, the Government is engaged in a number of major reforms
concerning pensions.
Canada Pension Plan
In the May, 1985, budget, the Government announced its intention
to enter into discussions with the provinces on a wide range of
pension reform issues. Subsequent discussions with the provinces
brought agreement in principle on a number of major improvements
to the Canada Pension Plan, .which will address several of the
Subcommittee's recommendations. It is hoped to have amending
legislation before Parliament in 1986.
Homemakers* Pensions
Although the Subcommittee made no formal recommendation on ’a
homemakers' pension, the Government would like to point out that
this issue has been the subject of recent discussions with the
provinces as part of the package of proposed improvements to the
Canada Pension Plan.
A consensus has not developed on proposals for homemakers'
pensions, including the proposal developed by the Parliamentary
Task Force on Pension Reform. Nevertheless, the Government
recognizes the importance of work done in the home and would like
to ensure that all women will be able to look forward to their
retirement years without fear about their financial security.
The Government intends therefore to examine how best to
accomplish this objective and will make its findings public
before any decisions are taken.
Public Service Pensions
The Government has been giving close attention to reform of
public service pension plans for several months. Many of the
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general concerns expressed by the Subcommittee had already been
identified as part of this exercise. That is, in addition to
assessing explicit pressures for change (such as National Pension
Reform initiatives and observations of the Canadian Human Rights
Commission), the Government has been examining various elements
of the pension schemes to see what changes, if any, are necessary
in light of changes that have taken place in Canadian society
since the plans were first devised.
Two areas of particular concern for the Subcommittee, where the
Government certainly agrees with the objective of having the
pension plans reflect current realities and meet current needs,
are coverage for part-time employees and survivor benefits.
As far as part-time employees are concerned, and as discussed in
the response to recommendation 58, there is a commitment to bring
the public service pension plans generally into line with all the
requirements of the Pension Benefit Standards Act, including
providing part-time employees with access to pension coverage.
The thrust of the public service pension reform process as far as
survivor benefits are concerned is to provide appropriate and
adequate protection for the spouses and former spouses of plan
members. There are no objections to the changes the
Subcommittee recommends to the survivor benefit provisions
(subject to the reservations with respect to recommendation 22
and the qualification of recommendation 19); in fact most items
had already been recognized as needing change. The Government
considers, however, that comprehensive protection for spouses
could be accomplished by larger-scale reforms such as the joint
and survivor method of paying pensions and the availability of
credit-splitting mechanisms.
The status of common law spouses is also under study in public
service pension reform. The major plans have long recognized
the claims of common law spouses. Consideration is being given
to having this recognition provided in all..federal public service
pension statutes. . It is also agreed that the statutes should set
out the criteria for recognition without any intervening
discretion. However, flexibility will be required to deal with
competing claims from legal and common law spouses.
In summary, the Government's commitment to reform of public
service pension plans includes improvements in those plans to
meet the concerns of the Subcommittee. It must be noted, though,
that changing these plans takes time. The reforms contemplated
are extensive, there will have to be many changes in a number of
statutes, and adequate transitional arrangements will have to be
developed. In addition, consultation with public service unions
is an essential part of this review.
Pension Benefits Standards Act
On December 17, 1985, the Minister of Finance tabled in
Parliament a package of amendments to the Pension Benefits
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Standards Act containing, among many others, amendments to ensure
coverage of part-time workers, to ensure that pension benefits
are provided equally to men and women and to provide for pension
credit-splitting in accordance with provincial property laws.
The Canadian Human Rights Act
The Government approaches the Canadian Human Rights Act on the
same broad basis as the Subcommittee did, guided by the letter
and spirit of the equality guarantees of the Charter. While not
all of the changes suggested by the Subcommittee might be
required by section 15, the Government has given careful
consideration to the recommendations, keeping in mind the
principle — as expressed in section 2 of the Canadian Human
Rights Act — that every individual should have an equal
opportunity with other individuals to make for himself or herself
the life that he or she is able and wishes to have.
An overall review of the Canadian Human Rights Act was announced
by -the Minister of Justice before the Subcommittee tabled its
report. This review involves the examination of proposals or
ideas for changes to the Canadian Human Rights arising not only
out of the Subcommittee's report, but out of Equality Now!, the
Report of the Special Parliamentary Committee on the
Participation of Visible Minorities in Canadian Society, and
Annual Reports of the Canadian Human Rights Commission, as well
as other sources.
Some changes proposed by the Subcommittee require further
consideration because of the difficult issues they raise and
these will be considered as part of the overall review.
Meanwhile, the Government will not delay action on
recommendations it can accept without further study. It will be
bringing forward legislation to amend the Canadian Human Rights
Act as outlined in the responses to individual recommendations.
Some of the Subcommittee's recommendations were directed to the
Canadian Human Rights Commission, which is responsible for the
administration and enforcement of the Canadian Human Rights Act.

-functions independently of the Government,^o the
responses to these recommendationsreflect the views of the
Commission.
In responding to the recommendations of the Subcommittee, the
Government has recognized that, although the protections offered
by the Charter will overlap considerably with the protections
offered by the Canadian Human Rights Act, the Charter can have
only an indirect effect on private sector conduct, unlike the
Canadian Human Rights Act which directly regulates such conduct.
For this reason, the Government has endeavoured to ensure that
the Canadian Human Rights Act provides equivalent protections
against discrimination whenever possible and appropriate.
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The Canadian Human Rights Act contains no general provision like
section 1 of the Charter, which allows reasonable limits to be
placed on Charter rights, including the equality guarantees.
This means that there may be legitimate distinctions that might
be upheld under the Charter equality guarantees but not under the
Canadian Human Rights Act. The Charter, as part of the
Constitution, is the supreme law of Canada, and in that sense is
the ultimate standard of human rights. The Government therefore
believes that if a distinction made by it would be upheld under
the Charter, it would be consistent with human rights principles
to create an exception, if necessary, for that distinction in the
Canadian Human Rights Act.
In particular, the Government believes such an exception may be
necessary for the Canadian Forces in respect of their policy on
mandatory retirement. While this policy may not satisfy a bona
fide occupational requirement under the Canadian Human Rights
Act, there are justifiable social policy reasons for keeping the
current system, which the Government believes would be consistent
with the Charter equality guarantees.
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MATERNITY AND PARENTAL BENEFITS
RECOMMENDATIONS
1. We recommend that Parliament amend the Unemployment

Insurance Act to recognize a two-tier system of benefits
relating to childbirth:

the first tier (maternity benefits), to be
available to women only, during late pregnancy and
the period following birth; and
the second tier (parental benefits), to be
available to either or both parents, during theperiod following maternity leave.

2. We recommend that parental benefits (for both natural and
adoptive parents) under the Unemployment Insurance Act be
available to either or both parents, the total amount of
benefits provided not to exceed the maximum available to one
parent.

3. We recommend that no distinction be made between the
qualifying periods for regular benefits and for special
benefits under the Unemployment Insurance Act and that the
Act be amended so that the current eligibility requirement
for regular benefits applies in respect of all benefits.

4. We recommend that section 22(3) of the Unemployment
Insurance Act be amended to remove the present 15-week
aggregate benefit limit so that the availability of sickness
benefits is separate and distinct from any maternity,
adoptive or parental benefits to which a person may be
entitled.

RESPONSE
Maternity and adoptive or parental benefits are only one element
of a far-ranging scheme. As a consequence', rather than consider
changes to these benefits in isolation, the Government believes
that it should delay its response until it can consider the
recommendations of the Commission of Inquiry appointed on July 4,
1985, to study the entire Unemployment Insurance program. A
report is due by March 31, 1986. Meantime, the Subcommittee's
recommendations will be considered by the Commission of Inquiry.

RECOMMENDATION
5. We recommend that maternity leave provisions for employees

under federal jurisdiction, including the Armed Forces and
public service employees not covered by collective
agreements, be brought into line with the provisions of the
Canada Labour Code.
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RESPONSE
The Government agrees that maternity leave provisions for
employees under federal jurisdiction should be as uniform as
possible, subject to special employment needs. At the present
time, there is one set of maternity leave provisions for all
Public Service employees for whom the Treasury Board is the
employer, whether or not they are represented in the collective
bargaining process. These provisions, together with provisions
for leave without pay for the care and nurturing of
pre-school-aged children, are more generous than comparable
provisions of the Canada Labour Code.
The Canadian Armed Forces have been examining possible changes totheir maternity leave provisions, but are awaiting the reports of
the Commission of Inquiry on Unemployment Insurance and the
National Task Force on Child Care before making final decisions.
Both reports are expected to make recommendations which could
affect the design of these provisions.
The Royal Canadian Mounted Police is now in the process of
amending its maternity leave provisions to more closely reflect
those of the Public Service.
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MANDATORY RETIREMENT

RECOMMENDATION
6. We recommend that mandatory retirement be abolished by

a) amending the Canadian Human Rights Act so that it
is no longer a defence to a complaint of age
discrimination that an employee who is forced to
retire has reached the "normal age of retirement";
and

b) amending the Canadian Human Rights Act so that itis no longer a defence to a complaint of age
discrimination that an individual whose membership
in an employee organization is terminated has '
reached the "normal age of retirement„"

RESPONSE
The Government agrees in principle with this recommendation,
that the Canadian Human Rights Act be amended to, in effect,
remove the concept of a normal,age of retirement for purposes of
terminating membership in an employee organization or for
termination of employment.
However, since abolition of mandatory retirement will have an
impact on labour relations in the private sector, the Government
will consult with private sector employers and employee
organizations before taking any action, in order to determine the
most effective way to implement the Subcommittee's proposal.
Many collective agreements either refer directly to a retirement
age or, more commonly, refer to stipulations of a company pension
plan which specify an age of retirement. Most of these plans are
set up under legislation that will also have to be revised' in
order to bring about maximum individual choice in retirement
decisions. Consequently, to prevent any undue hardship, the
Government would accompany implementation of the proposal with
transitional rules that would ensure the orderly abolition of
mandatory retirement in the private sector.
RECOMMENDATION
7. We recommend that those provisions of the Public Service

Superannuation Regulations providing for mandatory
retirement at age 65, as well as comparable regulations
affecting public servants who do not contribute to the
Superannuation Account, be revoked.

RESPONSE
The President of the Treasury Board will immediately ask the
Treasury Board to revoke both:
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a) the provisions of the Public Service

Superannuation Regulations which provide for
mandatory retirement at age 65 for contributors
under the Public Service Superannuation Act; and

b) corresponding provisions in the Non-Contributor
Retirement Regulations.

Treasury Board hopes to establish a system to monitor the impact
of the removal of mandatory retirement in a number of areas of
personnel management and human resources and to provide data for
use in any studies that are needed in future on this issue.
RECOMMENDATION
8. We recommend that the Canadian Human Rights Act be amended

so that it applies to all mandatory retirement policies
embodied in legislation, regulations or orders.

RESPONSE
The Government agrees in principle, but action must await a
re-examination of the defences available under the Canadian Human
Rights Act.
The only defence now available is the one concerning bona fide
occupational requirement (BFOR). The concept of BFOR may be
applied where it can be established that the age limitation is
reasonably necessary to assure efficient and economical
performance of the job without endangering the employee, fellow
employees or the general public.
But the concept of BFOR does not necessarily include all the kind
of justifications that may nonetheless provide a basis for a
valid defence under section 1 of the Charter.
The government agrees with the Parliamentary Subcommittee when it
notes that some exceptions, in addition t.o BFORs, might be
necessary to prevent undue hardship as a result of a general
prohibition of mandatory retirement.
Therefore, before implementing this recommendation, the
Government will identify any possible case where mandatory
retirement could be justified under the Charter and decide how
these exceptions will be dealt with in the Canadian Human Rights
Act.
RECOMMENDATION
9. We recommend that Parliament and the Government of Canada

adopt measures to facilitate flexible retirement, so that
individuals will have a greater degree of choice in the
timing of their retirement, to complement the abolition of
mandatory retirement.
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RESPONSE
The Government is committed to policies facilitating flexible
retirement. A number are already in place, and the Government
will continue to seek ways to provide for flexible retirement for
all employees.
Federal and provincial ministers are currently discussing a
number of proposed amendments to the Canada Pension Plan (CPP),
including the possibility of offering actuarially-reduced
retirement benefits as early as age 60 and actuarially-increased
benefits for those choosing to start receiving them as late as
age 70. While a consensus on this amendment has been reached in
principle, it should be noted that a change of this nature to the
CPP requires the approval of two-thirds of the provinces having
two-thirds of the population of Canada in addition to the
approval of Parliament. It is hoped that there will be amending
legislation before the House in 1986 with an implementation date
of January 1, 1987.
Federal public service pension plans already contain certain of
the measures suggested. For example, the statute covering the
largest groups, the Public Service Superannuation Act, provides
for unreduced pensions at age 55 for those with 30 years of
service or at age 60 for those with 5 years of service, as well
as reduced pensions as early as age 50. There is also a feature
which allows for continued accrual of pension benefits as long as
the contributor remains in the workforce.
Within the overall context of public service pension reform,
further considerations will be given to other measures which
might be introduced to facilitate flexible retirement. This will
require consultation with employees and various decision-making
authorities.
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SEXUAL ORIENTATION

RECOMMENDATION
10. We recommend that the Canadian Human Rights Act be amendedto add sexual orientation-ab—d-prohibited ground of

discrimination to the other grounds, which are race,
national or ethnic origin, colour, religion, age, sex,
marital status, family status, disability, and conviction
for an offence for which a pardon has been granted.

RESPONSE
The Government is committed to the principle that all Canadians
have an equal opportunity to participate as fully as they can in
our society; no one should be denied opportunities for reasons
that are arbitrary or irrelevant. In particular, persons should
not be excluded from employment opportunities for reasons which
are irrelevant to their capacity and ability to do the job.
The Government believes that one's sexual orientation is
generally irrelevant to whether one can perform a job or use a
service or facility. On this basis, the Government will ask
Parliament to amend the Canadian Human Rights Act, making sexual
orientation a prohibited ground of discrimination. As with all
prohibited grounds of discrimination in this Act, legitimate
distinctions are permissible if they are based on a bona fide
occupational requirement or a bona fide justification.
After careful consideration, the Government of Canada has decided
that the Canadian Armed Forces and the Royal Canadian Mounted
Police will be exempted from this amendment, as discussed in the
response to recommendation 11.
RECOMMENDATION
11. We recommend that the Canadian Armed Forces and the RCMP

bring their employment practices into conformity with the
Canadian Human Rights Act as amended to prohibit
discrimination on the basis of sexual orientation.

RESPONSE
The Canadian Armed Forces fully support the principles underlying
the equality rights set out in section 15 of the Canadian Charter
of Rights and Freedoms. Indeed a fundamental precept of
effective military leadership has always been the importance of
respect for the individual,, concern for the welfare of members,
and fairness and impartiality in dealing with people. The
Canadian Forces have an enviable record in ensuring that
differentiation involving people is restricted solely to those
limitations that are necessary in the interests of the security
of Canada.
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The Canadian Forces policy concerning sexual orientation has been
carefully and thoroughly examined in terms of section 15 of the
Canadian Charter of Rights and Freedoms. The experience and
policies of other democratic societies were sought and carefully
considered. This examination showed that these nations also have
been unable to find a means of maintaining the effectiveness of
their armed forces without limitations concerning sexual
orientation.
It is therefore the conclusion of this government that at the
present time it is reasonable to continue the current policy of
imposing limitations concerning the sexual orientation of a
member.
R.C.M.P.
The government believes that at the present time it .is not
advisable to engage homosexuals or lesbians as uniformed members
of the R.C.M.P. The R.C.M.P. performs police and community work
in large and small communities including isolated postings and
work with youth groups. Members who are homosexuals or lesbians
may not be accepted by these communities and as a consequence may
effect detrimentally the ability of the Force to police these
areas. In addition, there may be problems when members are asked
to search prisoners. Therefore, the government believes that at
the present time the policy of exclusion of certain members
because of their sexual preference, is a practice that is
justifiable.
RECOMMENDATION
12. We recommend that the federal government security clearance

guidelines covering employees and contractors not
discriminate on the basis of sexual orientation.

RESPONSE
Sexual orientation is currently not a grounds for denial of a
security clearance, rather, the criteria applied are loyalty to
Canada and reliability.
RECOMMENDATION
13. We recommend that the Criminal Code be amended to ensure

that the minimum age or ages at which private consensual
activity is lawful be made uniform without distinction based
on sexual orientation.

RESPONSE
The Minister of Justice will give careful consideration to the
possibility of amending the Criminal Code to ensure that the
minimum age or ages at which private consensual activity is
lawful be made uniform without distinction based on sexual
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orientation. Both the Report of the Committee on Sexual Offences
Against Children and Youths (Badgley Committee) and the Report of
the Special Committee on Pornography and Prostitution (Fraser
Committee) suggested that since the age of majority in most
provinces is 18, this would be an appropriate uniform age of
consent. Department of Justice officials are studying these
recommendations and, following consultation with provincial
governments and private sector groups, the Minister will announce
the government's response to these recommendations.
RECOMMENDATION
14. We recommend support in principle for Bill C-225 and urge

the Government to enact legislation reflecting the principle
of the Bill as outlined in this Committee’srecommendations.

RESPONSE
As outlined in the response to recommendation 10, the Government
supports the addition of sexual orientation to the list of
prohibited grounds, of discrimination in the Canadian Human Rights
Act, as proposed in Bill C-225. The Government will bring
forward legislation to provide for this and other amendments to
this Act.
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MARITAL OR FAMILY STATUS

RECOMMENDATION
15. We recommend that the Income Tax Act be amended to extend

the meaning of the words "spouse" and "married person" and
similar expressions to include a common law spouse, and the
word "marriage" to include a common law relationship, so
that the same tax treatment is afforded taxpayers in
established common law relationships as now applies to
taxpayers who are legally married.

RESPONSE
The Government does not feel that it is possible to amend the
Income Tax Act at this time.
At present, the Income Tax Act makes many distinctions based on
marital status. There are benefits conferred upon
legally-married spouses, such as the spousal deduction,
inter-spousal transfers of interest, dividends, pension and
disability deductions, capital gains roll-overs and a deduction
for a spousal registered retirement savings plan.
The Act also includes provisions that place married persons at a
disadvantage vis-a-vis single persons, such as the non-arm's
length status of spouses and the income attribution rules which
prevent the splitting of income. Also, there are certain
benefits under the Act that are normally available to all
individuals but may be denied an individual who is legally
married because the benefit is available only to one spouse
(e.g. one principal residence).
The impediment to extending equal treatment to common law spouses
is that Revenue Canada would be unable to administer a definition
of common law spouse with a high degree of accuracy. If a
provision of the Income Tax Act is not subject to proper
verification, it will be impossible to apply it fairly and.it
will be open to abuse. This in itself will create unfairness.
The problem with a definition of common law spouse from the
viewpoint of the Income Tax Act is that such a relationship must
be identifiable as a common law relationship as soon as it begins
— not just after it has stood the test of time.
Characterization of a relationship as a common law relationship
could not depend on a voluntary statement of the parties but must
be based on a definition capable of precise application. To
leave such a characterization to the parties concerned could
create an unfairness to legally married spouses.
Therefore, unless a definition of a common law relationship can
be developed that is capable of being administered with a high
degree of efficacy and fairness, the present distinctions in the
Income Tax Act based on marital status appear to be justifiable.
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RECOMMENDATION
16. We recommend that when benefits are conferred or obligations

imposed upon partners in a legal marriage by federal law or
policies, such benefits and obligations apply in a similar
manner to common law spouses.

RESPONSE
Common law relationships already carry the same benefits and
obligations as legal marriages in a number of federal statutes,
regulations and policy guidelines. The major federal public
service pension plans, public service group insurance plans and
some employment-related assistance programs recognize common law
spouses. In addition benefits are payable to common law spouses
under the Canada Pension Plan Act and the Old Age Security Act.
These provisions provide protection for those in common law
relationships.
The Government is committed to the preservation of marriage and
the family unit. In recognition of the differences between legal
marriages and common law relationships, and in recognition of the
wishes of those who have chosen not to have a legal marriage, the
Government does not agree that wherever benefits and obligations
are provided for legally married people, those in common law
relationships should be included.
RECOMMENDATION
17. We recommend that a consistent definition of common law

relationships be incorporated in all federal laws and
policies that recognize such relationships, and for this
purpose, we recommend that the definition require that the
parties be of the opposite sex, reside continuously with
each other for at least one year, and represent themselvespublicly as husband and wife.

RESPONSE
Where federal laws and policies recognize common law
relationships, a consistent definition would be desirable.
However, there may be problems in finding a definition that is
appropriate in all cases. In pension law, it is necessary to
ascertain the relationship of the parties for a fixed period of
time in the past, but that would not be suitable for determining
who should be entitled to on-going benefits — under the Foreign
Service Directives, for example. Some federal laws such as the
Income Tax Act and the Government Employees Compensation Act must
use provincial definitions of "common law spouse" in order to be
consistent with other, similar benefits provided and obligations
imposed in particular provinces.

A0141623_18-003600

AGC-2586



-li­
lt may be necessary to vary the definition for different classes
of benefits and obligations - i.e., pension and insurance,
taxation and ongoing benefits such as moving expenses and health
benefits. This is an area which requires further consideration.
Where additional requirements are added to the definition there
should be valid reasons for it.
Further consideration will have to be given to the definition of
a common law relationship set out in the recommendation. Before
adopting new definitions of common law relationships, the
Government will consult with provincial authorities about the
inter-relation between federal and provincial laws and programs.
Where changes are made to federal laws and policies to recognize
common law relationships, steps must be taken to ensure
protection for the rights of legal spouses.
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EQUALITY ISSUES IN PENSIONS

RECOMMENDATION
18. We recommend that section 56 of the Canada Pension Plan be

amended so that surviving spouse’s benefits are awarded
without reference to disability, age or family status.

RESPONSE
The original rationale behind the eligibility criteria governing
the payment of CPP survivors' benefits reflected the assumption
that the older the widow was at the time of the contributor's
death, the less would be her chances of finding a paying job and
supporting herself or of remarrying. Consequently, older women
would require financial assistance when their husbands died, and
benefits were discontinued on remarriage. Similarly, the
presence of dependent children or ill health would make it
difficult for a widow to provide for herself. At the time,
legislators felt that these’ provisions would ensure that larger
benefits would be payable to surviving spouses who were generally

i regarded as being in greater financial need.< ’
; The rationale for these eligibility conditions reflects the

social norms of the early 1960s when the growth in the labour
j force participation rate of women had barely begun to make itself

felt and when the traditional family with only one wage-earner
; was prevalent. (Note: Until 1975, survivors’ benefits were

payable to widows only).
J The government recognizes, however, that social programs must
} evolve to reflect changing social conditions. A number of
: proposals to amend the current survivors' benefit provisions

under the CPP have been put forward. Consensus has been reached
on continuation of benefits on remarriage, but there is no’
widespread agreement on the best way to deal with the present
age-based structure of pre-retirement survivor benefits. As a
result, in 1983, the Parliamentary Task Force on Pension Reform

. recommended further study. More recently, the federal government
has been discussing with the provinces a number of improvements
to CPP benefits including provisions to continue survivor
benefits on remarriage and to provide pre-retirement survivor
benefits which would not be affected by the age of the survivor.
It is the intention of the government to work with the provinces
to find an. acceptable consensus on this issue.
It should be noted that the proposed changes may require, in
accordance with the CPP legislation, that a three-year notice of
intention be tabled in Parliament. Amendments to the CPP require
the consent of two-thirds of the provinces having two-thirds of
the Canadian population as well as of Parliament.

ij ' •ij
•J
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RECOMMENDATION
19. We recommend that federal superannuation plans and other

employer pension plans under federal jurisdiction be
required to provide benefits for surviving spouses of
deceased contributors without distinctions that would offend
section 15 of the Charter, whether the contributing spouse
dies before or after retirement.

RESPONSE
Except as dealt with under recommendations 20, 21 and 22, the
provisions of federal superannuation statutes do not:

a) base eligibility for a surviving spouse's pension
on any of the listed grounds in section 15,
directly or indirectly; or

b) make a distinction in eligibility for an amount of
such a pension on the basis of whether the
contributing spouse dies before or after
retirement.

RECOMMENDATION
20. We recommend the repeal of provisions of the Canada Pension

Plan and federal superannuation plans requiring that the
benefits to which a surviving spouse is entitled terminate
when he or she remarries.

The federal and provincial governments have reached a consensus
in favour of repealing the provisions which terminate survivor's
benefits upon remarriage. The Government plans to introduce
the necessary legislation in 1986 for implementation effective
January, 1987.
Any major changes to the CPP, however, require not only the
approval of Parliament, but also the consent of two-thirds of the
provinces having two-thirds of the Canadian population.
This issue is also being studied as part of the public service
pension reform process now taking place. Decisions on specific
recommendations can only be made in the context of the entire
review.
RECOMMENDATION
21. We recommend the repeal of provisions in federal

superannuation plans that require that the amount of a
benefit to a surviving spouse be reduced where the surviving
spouse is 20 or more years younger than the deceased
contributor.
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RESPONSE
This recommendation is being studied as part of the overall
review of public service pensions. A decision cannot be made at
this time since the design to be chosen for survivor benefits is
still under consideration.
RECOMMENDATION
22. We recommend the repeal of provisions in federal

superannuation plans that disentitle a surviving spouse to
benefits where the marriage took place after thecontributing spouse retired or reached age 60.

RESPONSE
The Government would not want to commit itself to such a change
as it would involve a significant increase in employee and
employer costs. Providing benefits as recommended is virtually
unknown under private pension plans. However, the public service
pension reform study will address the possibility of changes to
accommodate spouses who married a contributor aged 60 or more or
who was already retired.
RECOMMENDATION
23. We recommend that federal superannuation plans extend

surviving spouses’ benefits to common law spouses who fall
within the definition of a common law spouse (see
recommendation 17), in the same manner as benefits are
granted to surviving spouses who were legally married to a
contributor.

RESPONSE
The Government will consider, as part of the public service
pension reform process, having the criteria for common law
spouses spelled out in the statutes, without any added
discretionary features about such status. The Government will
also consider including such recognition in those federal public
service pension statutes where it is not now present.
RECOMMENDATION
24. We recommend that the value of Canada Pension Plan creditsearned during the marriage be split equally between the

spouses automatically upon marriage breakdown - which would
include divorce, separation or the termination of a common
law relationship - except when the parties agree otherwise
after having received independent advice.
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RESPONSE
In the course of discussions about amendment of the Canada
Pension Plan federal-provincial consensus has been reached to
provide for credit splitting upon divorce and breakdown of
common-law relationships and for sharing of pensions on
retirement. As indicated in the response to recommendation 20,
the Government will introduce legislation in 1986 to bring this
about, subject to approval by two-thirds of the provinces having
two-thirds of the Canadian population.
RECOMMENDATION
25. We recommend that the Spouses Allowance under the Old Age

Security Act be replaced with an equivalent benefit that is
available without reference to marital status.

RESPONSE
In 1985, the Government extended the Spouses Allowance Program to
encompass all needy widows and widowers. This was done in
recognition of the needs of this segment of Canadian society.
The Government acknowledges that there are other near-elderly
persons in need who still do not have the financial protection
offered by the spouses allowance. However, as was recognized by
the all-party Task Force on Pension Reform in 1983, the
Government is unable at this time to go beyond the most recent
extension of the program to needy individuals aged 60 to 65.
However, it is the intention of the government, when resources
permit, to continue this extension of benefits to other needy
individuals aged 60 to 65.
RECOMMENDATION
26. We recommend that provisions in the Canada Pension Plan and

federal superannuation plans that allow unmarried surviving
children under 25 and in full-time attendance at an
educational institution to claim benefits, be amended to
permit eligibility regardless of the marital status of the
surviving child.

RESPONSE
The Government intends to introduce an amendment to the Canada
Pension Plan to eliminate the criteria of marital status in the
consideration of eligibility for childrens' survivor benefits.
In addition, the Government is considering making this change in
the eligibility requirements for a child's benefit as part of the
public service pension reform review.
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RECOMMENDATION
27. We recommend that Parliament amend the Pension Benefits

Standards Act to require that sex-based mortality tables be
replaced by unisex mortality tables.

RESPONSE
The Government has introduced amendments to the Pension Benefits
Standards Act which will result in equal pension benefits for men
and women.
The issue of ending the practice of providing distinct monthly
pension benefits based on the sex of the worker received
considerable discussion during pension reform discussions. In
1983, the Parliamentary Task Force on Pension Reform recommended
a change, in practice similar to recommendation 27. Following
this, the Department of Finance established a private
sector Ministerial Advisory Committee of experts representing a
cross-section of Canadians to. examine this issue. The
recommendations of this Committee formed the basis of the
proposals to amend the Pension Benefits Standards Act, contained
in the budget of May 23, 1985. • The budget proposals require
equal periodic pension benefits to be paid to plan members
retiring in identical circumstances, regardless of their sex.
Employers would be permitted to achieve this through

a) the use of annuity factors which do not
differentiate on the basis of sex;

b) the provision of additional employer contributions
to ensure an equal pension benefit even if
sex-based annuity tables were used, or

c) any other method acceptable to the Superintendent
of Insurance.

This approach provides for greater flexibility than is proposed
in recommendation 27. Therefore, it is the view of the
Government that once the budget proposal is given force of law,
it will meet the spirit and letter of recommendation 27.
RECOMMENDATION
28. We recommend that the War Veterans Allowance Act and the

Civilian War Pensions and Allowance Act, which provide for
benefit eligibility at different ages for men and women, be
amended to provide that benefits for both male and female
veterans be available at age 55.

RESPONSE
The Government does not believe that the current differences for
eligibility between men and women constitute discrimination since 
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the purpose was to assist a disadvantaged population; women who
did not have the opportunity to participate as fully as males in
the labour force and are thus more vulnerable to financial
insecurity as they age. The legislation primarily affects women
now over age 50. Therefore, the government does not intend to
change the rules relating to eligibility.
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WOMEN AND THE ARMED FORCES

RECOMMENDATION
29. We recommend that all trades and occupations in the Canadian

Armed Forces be open to women.
RESPONSE
The Government is fully committed to the expansion of the role of
women in the Canadian Armed Forces. Indeed, the progress of the
Forces in pursuit of that objective is evidenced by the fact that
the number of women in the Forces has increased five-fold over
the past decade and a half. Canada is among the world leaders in
this regard. Only two nations are known to have a higher
proportion of women in their armed forces than this country; in
NATO, Canada stands second only to the United States in the
participation of women in the armed forces.
The Canadian Armed Forces have conducted extensive trials with
the objective of determining the extent to which the employment
of women can be further expanded. Another indication of the
success of these efforts is that while women now compose 8.9
percent of the Forces, the proportion of women among *new trainees
stands at over 12 percent. The scope for broader participation
is obvious from the identification of some 29,000 positions that
could be filled by women, compared with the present strength of
about 7,400.
The Government has considered most carefully the suggestion to
open all activities in the Canadian Armed Forces to women.
Historical evidence and the experience of other nations has been
examined.
However, the Government has not been able to find the assurances
that it would need to make responsible decisions in light of the
very serious consequences. In many other activities, comparable
change could be contemplated with less certainty as to the
resultant effects, because the change could be reversed. But
unproven innovation in staffing Armed Forces, however
well-intentioned, could bring increased risks to the lives of
those who serve their country and reduced effectiveness of the
Armed Forces in securing the rights and freedoms enjoyed by all
Canadians. If experimentation failed the test of battle, the
results could be tragically irreversible for members of the
Forces and for the nation. The Government noted that no major
nation admits women to combat roles in their armed forces.
It would, therefore, be imprudent to make major changes to the
staffing of the Canadian Armed Forces until there is reasonable
certainty that such changes could be effected without risk to
national security.
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Nevertheless, the Canadian Armed Forces will use every
appropriate means in a continuing effort to expand the employment
of women, and policies to that end will be introduced as soon as
they can responsibly be implemented.
RECOMMENDATION
30. We recommend that Canadian Armed Forces practices relating

to the employment and promotion of women be monitored by the
Canadian Human Rights Commission and that progress in
revising policies in the manner we recommend be evaluated by
the Commission at regular intervals.

RESPONSE
The employment practices of the Canadian Forces are already
subject to the Canadian Human Rights Act and the Canadian Human
Rights Commission has indicated that it will not become involved
in monitoring employers, including the Canadian Forces, for
compliance with the Canadian Human Rights Act, but will continue
to enforce the Act in response to complaints. The Government
agrees with the Commission that it should not become involved in
monitoring employers.
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IMMIGRATION

RECOMMENDATION
31. We recommend that section 3(JE) of the Immigration Act be

amended to state, as an objective of Canadian immigration
policy, that such policy should ensure that the Act, the
Immigration Regulations and immigration guidelines contain
standards of admission that do not discriminate in a manner
prohibited by the Canadian Charter of Rights and Freedoms.

RESPONSE
Section 3(_f) of the Immigration Act, 1 976 states that Canadian
immigration policy should not discriminate on grounds of race,
national or ethnic origin, colour, religion or sex.
Section 15 of the Charter introduced additional grounds of
discrimination, in particular age and disability, and such other
grounds as may be identified by the courts. Therefore, the
government accepts the Committee's recommendation in principle
and proposes to amend subsection 3 (_f) to provide that standards
of admission should not discriminate in a manner prohibited by
the Charter.
RECOMMENDATION
32. We recommend that the medical standards for admission to

Canada, applied pursuant to the Immigration Act, be made
public and be reviewed and modified in order that they be
more flexible in their application.

RESPONSE
All persons making application for immigration to Canada must
undergo medical examinations. Certain categories of visitors —
such as students, seasonal agricultural workers and long stay
visitors -- must also meet this requirement. The Immigration Act
makes applicants medically inadmissible if they would:

a) be a danger to public health or safety; or
b) place an excessive demand on health or social

services.
The medical examinations (including chest x-rays for those aged
11 and older and certain laboratory tests) are conducted by local
Designated Medical Practitioners and the reports are assessed by
Immigration Medical Officers of the Department of National Health
and Welfare. The completed assessment is then passed on to a
Canadian visa officer. The two major admissible criteria,
referred to above, are supported by additional considerations for
medical suitability, including: the probable response to
treatment of any existing condition, the need for any medical
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surveillance or follow-up, and the potential employability of the
applicant in Canada.
To assist medical officers in the assessment of presented medical
records, the Department of National Health and Welfare has a
Handbook to provide some guidance to appraisal of the more common
medical conditions reported. The Handbook is frequently revised
to reflect new standards in relation to specific conditions or
amendments to previous texts. Apart from the administrative
procedures that are also included, most medical guidelines are
contributed by medical specialists from outside of the Public
Service. These physicians are members of the Immigration Medical
Review Board (IMRB) which serves as an advisory body. Some of
these guidelines are discussed with provincial health authorities
before implementation.
The Medical Officer's Handbook on Immigration Medicine, is
available for examination upon request. Its contents are
constantly under review; the Handbook has undergone three
revisions in the past six years. The Goverment believes that the
ongoing review procedures are adequate to ensure that the
guidelines are as flexible and as reasonable as possible.
RECOMMENDATION
33. We recommend that the Immigration Regulations be amended so

that a permanent resident who has been in Canada for at
least three years is entitled to sponsor a parent without
regard to the age, ability to work, or marital status of
that parent, as is the case if the sponsor of a parent is a
Canadian citizen.

RESPONSE
The Government will amend the Immigration Regulations to
eliminate this distinction.
RECOMMENDATION
34. We recommend that the Immigration Regulations be amended so

that an undertaking of support given by a permanent resident
who has been in Canada for at least three years confers the
same benefit on an "assisted relative" seeking admission to
Canada as an undertaking of support given by a Canadian
citizen.

RESPONSE
The distinction between Canadian citizens and permanent residents
with respect to the undertaking of support given to an assisted
relative was eliminated by amendments to the Immigrat ion
Regulations, 1978 (P.C. 1985-3246) enacted on October 31, 1985,
to become effective on January 1, 1986.
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RECOMMENDATION
35. We recommend that common law relationships be recognized,

under the Immigration Regulations, for immigration purposes,
so that a party to such a relationship may be admitted to
Canada as an accompanying dependent of his or her common law
spouse or may be sponsored for admission to Canada by his or
her common law spouse. (For these purposes the definition
of a common law spouse would be that set out in
recommendation 17)

RESPONSE
The Government regrets that it is unable to agree to this #
recommendation at this time. Although the recommendation would
remove an obstacle to admission in the case of genuine common law
relationships, the Government is concerned that it would open the
door to a completely new avenue of fraudulent practice. Checking
cohabitation and public representation for the relevant period
would be most difficult where residence has occurred in other
countries. Unscrupulous applicants could seize the opportunity
to allege common law relationships that would enable them to
claim spousal benefits. Because family reunion is such a
fundamental goal of policy and 'law, these claims might be
difficult to resist.
Recognition of common law relationships would also benefit not
only the spouse but the spouse's relatives, who could later
become eligible as members of the family class or as assisted
relatives.
If a large number of imposters — and eventually their relatives
— were to gain admission, without regard to their personal
qualifications, the size and proportion of the family class
movement under the annual immigration levels would increase,
perhaps dramatically. On the other hand, if significant
resources had to be diverted to the control of fraud, this could
hamper the admission of genuine applicants.
RECOMMENDATION
36. We recommend that the Immigration Regulations be amended so

that a legally adopted child is treated in the same way as a
natural child and can, therefore, accompany a parent or
parents immigrating to Canada or join a parent or parents
already in Canada as a family class member, notwithstanding
the age at which the child was adopted.

RESPONSE
The Government agrees with this recommendation where parents are
immigrating to Canada with a legally adopted child. The
Immigration Regulations, 1978 will be amended to allow such a
child to qualify as a dependent in the same way as a natural
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