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1. A copy of Refer nc B h s been r ceived and r viewed 
by me. In general the commente of the JAG are appreciated, 
however, it is my belief that a defence legal counsel could 
successfully argue the point in court of law on th grounds 
of 'violation of human rights" of the individual regardless of 
the fact that he is subject to the Code of Servic Disciplin • 
Although the official in the Department of Justice may firmly 
believe that the National Defence Act does dequately provide 
the means for dealing with service personnel who may be accused 
of committing homosexual acts (Reference B para 2) this belief 
cannot be ccepted as adequate legal authority. One adverse 
finding in a court of law could jeopardize the legal position 
of the Canadian Forces and the applicability of the pertinent 
sections of the National Defence Act as it pertains to the 
disciplining of service personnel who may have in fact committed 
a homosexual act. It is significant, in my opinion, that the 
British Forces considered it necessary, s indicated in Re£erence 
A paragraph 4, to incorpor te a Subsection in their Sexual 
Offence Act, 1967 which specifically catered for the problem 
from the viewpoint of Service Discipline. An individual legal ~ 
opinion may be that such special action was redundant, however, 
as much of our Canadian Law ie based on the herit ge and pre­
cedence of British Law, it would appear prudent that we should 
consider the fact th t it was believed to be necessary in the 
British Sexual Offences Act, 1967 and that we should follow 
the guidelines as set by this example. 

2. In line with the opinion I expressed in Reference A 
p ra 5, I reiterate that steps should now be taken to ensure 
the present regulations for the Canadi n Forces are exempted/ 
from the application of any new legislation related to homo­
sexual ct between consenting adults. A legal opinion is 
significant but not substantive. There s no guarantee that 
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the legal opinion expressed by the official of the Department 
of Justice would necessarily be upheld in a court of law. 

3. As you can see by the foregoing I am deeply concerned th t 
if the st tus of the pertinent sections of the National Defence 
Act are not properly established within the context of the pro­
posed Canadian Sexual Offences Act that the Canadian Forces will 
find it difficult, if not impossible, to exercise disciplinary 
measures over service personnel committ ing homosexual acts between 
consenting adults. 

4. You are requested to further review this matter, taking due 
consideration of the opinion expressed above, and to advise me of 
the proper course of action that we will take to ensure that the 
pertinent sections of the National Defence Act could not be 
challenged in a Court of Law. 
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