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Introduction 

The object of this article is to develop an argument for an interpretation of 
s.lS(l) of the Chllrltr of Rigli/:; muf Fmdomst that would strike down laws or 
applications of laws that discriminate on the basis of sexual orientation. 

5 .15(1) states: 

Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, 
without discrimination based on race, nationa l or ethnic origin, colour. religion, sex, 
age, or mental or physical disabili ty . 

{Subs. (2) preserves affirmative action programs designed to ameliorate "condi
tions of disadvantaged individuals or groups.") 

By the provisions of s.32(2), s.l5 does not come into force until17 Aprill985. 
There have, therefore, at the t ime of writing, been. no judicial interpretations of 
its provisions, and the arguments to be developed here are speculative. 

The argum.ent will proceed up n the following propositions, each to be 
_ developed i'!_!l ~arah~ sectio~ this paper: 

1) The structure of s .l5, with its inclusive rather than exhaustive list of prohi
bited classifications for discrimination, indicates that other classifications apart 
from those listed will be subjPct to judicial protection. 
2) The history of the Clmrlrr indicates that a deliberate decision was made to allow 
for the development of prohibited classifications beyond those listed in s.lS; 
while the framers chose not to include sexual orientation in the list of prohibited 
classifications, despite the lobbying efforts of the gay community and others, the 
shift from the earlier, exhaustive list to the final, inclusive list signals that courts 
will be expected to entertain arguments aimed at eliminating discrimination 
based on additi nal classifications. 
3) 5 .32 of the Clrnrtrr makl's it s provisions applicable to governments and their 
activities. The operation of s.lS is specifically tied to the workings of the law. 
Thus, protection of homosexuals under s.15 will be limited in scope to protection 
from unequal operation r application of laws. Under this analysis, subject to a 

1. Conslituh n Act. 1982. 
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reasonable limits inquiry under s.l of the Clrnrlrr, a regulation which specifically 
discriminates against homose'-<uals prr SP could be held to violate the Clwrlrr. 
Whether a private individual's discriminatory acts could be ca ught by the Clrnrltr 

is debatable; it has been suggested that s .15 could be applied to provincial human 
rights codes so as to provide protection against private discrimination in the 
same terms as it is provided against discrimination in the operation of laws.z 
Whether such a "ba k door" to human rights legislation has or has not b en 
created by the Cltarll'r, I will argue that the strongest case for recognizing a right 
against discrimination on the basis of sexual orientation lies in a challenge to a 
discriminatory law or regulation. 
~ ) The existence of a list of prohibited classifications combined with an opt>n
ended prohibition against discrimination raises questions about the modt>l of 
judicial review to h£> applied in cases involving listed classifications as opposed to 
unlisted classifications. I will argue that our courts should avoid the American 
model of strict or minimal scrutiny as inappropriate to the Canadian situation. 
Rather, [ suggest that discrimination based on one of the enumerated grounds 
should trigger a s.l inquiry, while a complaint based on some other ground 
should first require a showing that the complainant has been subjected to 
unequal treatment due to membership in a group defined by a particular 
characteristic. 

Upon further demonstration that the classification used ought to be regarded 
as prima facie invalid, the court should proceed to a s.l inquiry, with the onus 
shifting to the Crown (or other respondent) to demonstrate that the inequality 
is justified. Classifications are invalid, it is submitted, if they are irrelevant, 
reflect a failure to consider individuals on their own merits, reveal a historical 
pattern of discrimination, are based on immutable personal characterist"cs or are 
ba!>ed on individua ls' t>xercise of Charttr rights. 
5) Homosexuals are a group identifiable by the shared characteristic of se ual 
attraction to others of the same sex They have historically been subjected to 
discriminatory treatment in a broad -F.Jnge of re-.1s, oth. puhli.c....and. priYate:. -
including the application and protection of criminal law, eligibility for milita.ry 
service, administrative recognition of domestic arrangements in order to receive 
overnment benefits, public-service hiring, private-sector hiring, 

accommodation, and child custody matters. Such discrimination is eith~r based 
upon bias or antipathy toward homosexuals or homosexuality, or upon 
assumptions which impute to homosexuals characteristics other than mere 
sel<ual preference (e.g., that homose uals are a security risk) . Thus it is sub
mit ted that legal discrimination based on sexual orientation, once shown, should 
be struck down under s.l5 unless justified undE>r s .l. I will argue further that 
\'a lid leg islative purpose or rational connection between the classification and the 
end to be achieved by the dis riminatory law should not be enough to satisfy the 
justification requirement; the court should also require a showing that the 

2. SPP, for e o~mpl , Sw.nton . "Applic.ll ion of the Courndroloo Chnrlo 1'1 Rl.~lol< omol Frrtol~m·M in 
TMno lsky and Bt>Jlld '"· ca .. nolm~ Chnrlo•r nt Ro.~hl< Mlol Frn·olo•on· - C~mmtlllnry. 1982. 39b, fc>r an 
analys1s r<'il>Cting th iuggestiun, and (Onlm. Gibson, "Tiu Clwrlo·r of Ro~hts and the Prov.lll' 5 tor"' 
II 9821. 12 Mao. L.) . 213. 

AGC-0781_ 0002 



7 2 Facully of lAw Rrview 

means ch sen to achieve the purpose involve the- least possible intrusion on rights. 
7) Given the above analys1s, I will argue that the Charier of Rights can b used 
against those who deny eligibility for military service to homose uals, by 
demonstrating that homosexuality as a classification. ought to be regarded by the 
court as primn fncir inval1d for unequal treatment by law, based upon my criteria 
set out in (4). 

I will further argue that such unequal treatment cannot be justified under s.l 
because the purposes cited to justify the exclusion could be achieved without 
discrimination on the basis of sexual orientation . The militar exam leis chosen 
because it represents one of the cl aresLcases oLuneq.uaLtr_eatm,en ·n law of a 
class defined by the shared characteristic of homose uality, and thus provides a 
powerful argument for mandating Chnrler protection against une ual application 
of the law on the basis of sexual orientation. 

It may be possible to argue that discrimination against homosexuals violates 
the right to freedom of expression or association, or contravenes an implied right 
to privacy in the Charter (lf such a right can be found).! do not propose to examine 
those arguments, as I have limited the scope of this paper to what seems the most 
powerful case for judicial intervention to strike down anti-gay laws. If and when 
the courts hnd that clear-cu t discrimination on the basis of sexual orientation 
violates the Chnrlrr, it will then be possible to extend that principle in other areas. 

The Struchne of 5.15 

Walter TarnopolskyJ has described subs .15(1) as having "taken the form of the 
camel that a committee charged with designing a horse ach.ieves."4 The four 
routes used to guarantee equality (before, under, protection, and benefit) "make 
it abundantly evident that th draf t rs intended to over every conceivable 
operation of tht> law and to require that, in its operation, 'every individual' be 
treated 'without discrimination,' particularly with respect to a number of specifi
cally recogn ized categor i£>s. "5 

The simplest and li eliest interpretation of the "in particular" phrasing is that 
- ..lbe....enumer.a.te.d.da.s..sifiLations which follow ar.e..la..be_r.ead.Jts.jncl.usiYe rather. 

than exhaustive. This is ce rta inly Peter Hogg's view: he says the wording of s.l5 
"makes it clear that these grounds are not exhaustive, so that laws discriminating 
on other inadmissible grounds (for example, height, sexual preference) would 
also be in viol<~tion of s.IS."o 

There i~ an observation in the dissenting judgment of Dickson, j. (as he then 
was) in the Supreme Court of Canada's decision in Gay Alliancr Tou"ml Eq~alily v. 
T/11 Vnnco~Ptr 5un7 which indirectly supports this conclusion. Dickson, j . was 
commenting on the effect of a provision in the former B.C. Human Righls Codt& 

3. Now justice Tarnopolsl..y of the Ont.uio Court of Appeal. 
4 . WalterS. Tarnopolsky. '"Thr Equal1ty Rights,'' in Tamopol~ky Jnd Beaudoin, op. ut., J96. 
5. Ibid. 
6 . Petrr Hogg, Chnrlrr o' R,_~lrl~ ll'wnolntr./1, lql\2 , 51 . 
7. (197912 5 C.R. 4J5. o-;- D L.R (3d) 577; 10 B.C.L.R . 257; Z N R. 117. 
8 . 1973 (B (.)(2nd Sess I , 119; ub t.lnh~lly amended by S.S.C. 1984, r.22 . 
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forbidding discrimination in the prov1s1on, rnkr nlrn , of any accommodation. 
service or facility customarily available to the public. The former code forbade 
discrimination in the provision of such services "unless reasonable cause e isis," 
and in a la ter subsection, specifically excluded certain grounds of discrimination 
from the definition of "reasona ble cause." 

As Dickson, J. observed: 

The Brilish Cnlumbra Codr is silent as to "sexu.al orientation," but it is precisely because 
the Brilish Columbur Codr gOt'S well beyond its counterparts in other provinces that the 
present case got before the board of inquiry. The absence of se ual orientation from 
the list of specifically proscribed forms of discrimination may indi ate a lesser degree 
of protection in the weighing of reasonable cause, but it must be emphasized that there 
is no necessary limitation upon "reasonable cause" to be read into the statute by the 
mere absence of reference to se-xual orientation.• 

It is submitted that those comments. applied to a statute forbidding 
dlscrimination without reasonable cause, apply equally to the Cherrier's prohibi · 
tion against discrim.ina ion, subjt>ct to "such reasonable limits prescribed by law 
as can be: demonstrably justified in a free and democratic society." 

Assuming that the listed ch.uacterist ics in s.lS are to be taken as inclusive 
rather than exhaustive, and that the courts are expected to recogniz.e other 
classifications as violating s.15, a further question arises: Why were some 
classifications included, and wh~t is the effect of inclusion or exclusion of a 
par ticular classification? Inclusion of a particular classification may demand a 
stricter standard of scrutiny than that applied to classifications not indud d. or 
it may be intended to give the court some guidance as to what t look for in other 
classifications, to determine whether they should trigger s.IS. 

Another explanation that may b suggested is that deliberate e elusion of 
certain grounds from tht> enumerated dassifi ations should be taken as a signal 
that tho e classifications ought not to trigger the protection of s.15. There was 
intens ive lobbying over the categories to be included in the list, 10 and it might be 
argued that a conscious decision by the framers not to include something must 
mean that they did not want to extend protection in that direction. 

The flaw in that proposition is that it is impossible to know precisely what 
classifications the framers of the Chnrltr considered and rejected for inclusion in 
the list. Did they onsider ht>ight? Weight ? Left-handedness? Just because we 
know that someone asked for the inclusion of se ual orientation and failed to get 
it should not lead to the conclusion that it is fore er excluded; that would amount 
to punishment for the lobbying effort. Under that. theory, to lobby and ose is to 
lose forev r; to remain silent and hope for the best is to at least maintain the 
possibility of judicial protect ion ater on. 

The "lobby-and-lose" argument would have more strength if the list of pro
scribed classifications were e haustive. Its inclusive nature suggests, on the 

9 . GATE, supr~. no tE" 7 , 4bl S C. R. 
10. SE"e, for example, M11111t,~ pi Pn:>rr~Jw.~• "'"' Et•tol"''' ol l~r . pmnl/o1"l Commillrrof !111 Smn/t "'"' /~ r 

Ho~tu ol Cnmmons Pll lh r Cou;lol•loM al Cann.ln (1980-81). Suppl •nJ Servk s CanJda, 1981 . 
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other hand. that while the politicians who framed the Chn l1•r were satisfied that 
certain classifications ought to be prole ted, they decid d to give the courts the 
task of deciding whPther other classifications should be included, as each case 
came up for a ruling. The gay community did not "lobby and lose;" the framers 
simply chose to leave the question open. The structure of s.lS recognizes the 
impossibility of foreseeing every type of unacceptable discrimination . By 
providing an open-ended list f proscribed classifications, the framers have 
provided some guidance as to the kinds of characteristics to be protected, as well 
as avoiding the politically awkward question of whether to extend protection on 
the basis of se ual orientation. 

Finally, I would argue that in the absence of any dear indication in the Chnrli'T 
that a given classification should not fall within s.lS. it is dangerous to impute 
any intention to the framers to exclude such a classification from its operation. 
The framers of the Chnrler were a disparate group of politicians and officials who 
presumably differed on what any given section would achieve. Some may have 
wanted to deny protection on the basis of sexual orientation; others may have 
believed that an inclusive list of classifications would lead to precisely such 
protection. The ambiguity of s.15 tells us only that there was no meeting of the 
minds with respect to sexual orientation; the framers have left that decision to 
the courts. The "lobby-and-lose" argument tells us nothing more than that the 

question remains open. 

Drafting History 

The Clrnrltr went through seven diff rent draftstt before it finally became part 
of the Constitution. As Robin Elliot indicates,12 examination of earlier drafts can 
assist in interpreting the final version of the Chartrr, since the alterations may 
reveal both the nature of the political decisions taken during the drafting process 
and the mterpretations the drafters wished to avoid or to ensure. 

Section 15(1) went through four versions. Between the first and second 
drafts,--the only change was to in!if.ft th~t:d.:th.e~f.ru:g "equ~.!._prot~~tiOit." 
The explanatory note accompanying this second draft, put together by the 
federal gov rnment, simply identified the source of the equality rights as s.l of 
the Canadian Bill of Rights, and noted that ethnic origin and age had been added 
as proscribed grounds of discrimination. 

The second version of s.l 5(1) thus read as follows: "Everyone has the right to 
equality before the law and to the equal protection of the law without discrimi
nation because of race, national or ethni origin, colour, religion, age or sex." 

The third version included several changes. "Everyone" became "every 
individual," with an explanatory note indicating that this was to ''make it clear 
that this right would apply to natural persons only." The statement of a right to 
equality before the law bel·ame an assertion of a state of affairs: ''Every individual 

11. Most of tlw onformah<ln "" dr.lllinj: history 1S dr .. wn from R bin Elliot. H(nterpreting thl' 
Clrnrtrr- U t of thl' Earher e-r>ouns •• an Au.l'' (1982), U.B.C.law Rl'v . (Charl~r Edition) 11 . 

12. "Intrrprehng th~ Clmr/o•r," >~ I'"' · nOll' II. 
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, equal ... " (emphasis added). The words "and under" were added to equality 
~ fore the law, and the accompanying notes indicated that this wording change 
'would ensure that the right to equality would apply in respect of the substance 
<IS well as the administration of the law."D 

Similarly, the words "and equal benefit" were added after "protection," to 
" e tend the right to ensure that people enjoy equality of benefits as well as the 

protection of the law."l4 
Most importantly for this paper, the third draft contained the shift from the 

closed list of proscribed grounds to an open-ended list. Thus, the new version read: 

Every individual is. equal before and under the l.1w and has the right to the equa l 
protection 11nd equal benefit of the law without dis rimination and, •n pnr/uulnr, without 
discrimination based on race, national or ethnic origin, colour. rel igion, se or age 

(t'mphasis. addt'd). 

The accompanying notes explained: "Certain proscribed grounds of discrimi
nation would be listed in the section . However, those grounds would not be 

exhausti e."•s 
The fourth version of s 15(1) simply added mental or physical disability to the 

list of proscribed grounds of discrimination, and the section remained in that 

form through the final three drafts. 
The third draft of the Chartrr, with its open-ended prohibition against 

J1s rimination in the operation of law, was submitted to the Special Joint Com
mittee of the Senate and the House of Commons on the Constitution of Canada 
by then justice Minister Jean Chretien, following several weeks of hearings by 
thecommittee. By the time this new draft was tabled, the committee had already 
heard testimony from Canadian Human Rights Commission chairman Gordon 
fairweather,to who called for either a general anti-discrimination clause stand
ing alone or a general clause followed by a list of specific groups who have 

historically suffered discrimination . 
The committee also heard from the Canadian Association of Lesbians and Gay 

Men,l 7 which favoured the second of Fairweather's options, tha t is, a general 
prohibition followed by a list of historically disadvantaged groups, identified by 

the characteristics upon which discrimination was based. 
Not surprisingly, the CALGM delegation sought inclusion of se ual orientation 

in the list following the general prohibition, as did Fairweather. While the justicr 
minister's new draft did not go so far, it did adopt the idea of a generalized 
prohibition followed by a list of more or less traditional grounds . Following the 
special committee's report,u Chretien tabled a fourth draft in the Commons, 

1 l . 11•••1, 38 . 
14 . /111ol. 
15 lh .. l 
H•- M .. urlr ,,, rr o-trlw,~s. SUJIT ol . nOtt' 10, Issue 5. b . 

17. Jhl •• Is ue 24, 22. 
Ill - 11>~<1 . , I sue 57, 4-
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adopting the same form of s.lS(l) but adding mental and physical disability as 
proscribed grounds. 

Tl-rt> only acceptable explanation for the drafting change is that its purpose was 
to open the door for jud1cial addition of other characteristics giving r ise to the 
operation of s.lS in protecting against discrimination. The section should be read 
as saying that the framers recognized that discrimination based on the 
enumerated grounds was unacceptable, but they also foresaw unacceptable 
discrimination on other grounds, and they did not wish to dose the door on 
judicial protection against such discrimination. 

Application of 5.15 

Section 32 of the Ch11rltr reads: 

(1) This ClrArlrr applies 

(a) to the Parliament and government of Canada in respect of all matters within 
the authority of Parliament including all matters relating to the Yukon Terri· 
tory and Northwest Territories: and 

(b) to the legislature and government of each province in respect of all matters 
within the authorit~· of the legislature of each province. 

(2) Notwithstanding subsectron (1), section 15 shall not have effect until three years 
after this section coml.'s mto force . 

There could be no clearer st.:~temcnt that the Chnrlrr is intended to restrict the 
authority of both levels of go ernment. Whether the Charter will also be 
extended to the private sphere is a question. generally answered in the nega
tive,r• although it will be interesting to see how broadly the courts interpret "all 
matters within the authority of Parliament ... (and) the legislature in each 
province." 

The wording of s. lS(l} provides protection, not against discrimination ptr st, 
but against discrimination by Jaw or in the application of law. There are at least 
two possible ways that t i"Si:ould be extended to discrimination in the priVat-e 
sphere. The first involves whether the courts will Pnforce a contract which calls 
for discrimination which would, if it appeared in public law, offend the Chnrltr. 
For the court to enforce such a provision of private law would make the court 
party to the discrimination. The U.S. Supreme Court refused to do so in 5/rr/Jry 
v. Krarmtr20, rejecting respondents' reliance on a restrictive covenant forbidding 
property sale to Blacks. 

The second possibility is that the Clrnrlrr, in its application to provincial legisla
tion, will alter the effect of human rights codes. The argument has been made 
that, to comply with the Ch11rln, human rights codes should extend at least as 
much protection in their terms as does the Ch11rlrr.zo. The success of such an 

l9. See, e g .. Swrnton, ~r. ''' >ul""· notr" 2, Jnd James MacPt.erson, ""The C/rDrlrr vi Rrghls: Its 
Impact on Hum.ln Rights Commrssinns"'; unpubloshed, paper pres .. nltd to thP 1962 ASHRA Annual 

onfe ren e; my thanks to Peter Ho111t lor prll 1drn copy of M<r Phnson"s paper. 
20. (1948) , 334 s 1, 66 5 Ct 8Jo. 
20a . See upra, note 2 . 
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argument would substantially change most human rights codes in Canada; most 
d not have open-ended lists of proscribed classifica tions, and most do not 
mclude the classification of mental disability, which appe.ars in s.lS. 

The outcome of that debate will clearly have major significance for gays, since 
it could con eivably provide them with the protection against private-sphere 
drscrimination th.at they have failed to win from provincial legislatures (with the 
exception of Quebecn ). It is suggested, however, that the prospect of winning 
such protection in the courts would be improved if the principal barrier - judicial 
recognition of sexual orientation as a proscribed classification -can be cleared in 
a case which presents that sole issue to the court in the most straightforward 
manner possible. A clear-cut case of a law which discriminates on the basis of 
se ual orientation would place the issue squarely before the court, without any 
complica ting questions about whether s.15 can be extended to the private sphere 
through some sort of "back door" to human rights codes . lf and when that hurdle 
can be overcome, there will be further opportunities to extend the protection, 
but this article will direct its arguments toward overcoming that initial barrier. 

Identifying Discrimination 

Black's ww Dictionary (rev. 4th ed.) defines discrimination as "in general, a failure 
to treat all equally; favouritism." (There is also a highly technical common-law 
definition derived from an American case and based on American constitutional 
d ctrine, which refers to "the effect of a statute which confers particular 
privileges on a class arbitrarily selected from a large number of persons, all of 
whom stand in the same relation to tht> privileges granted and between whom 
and those not favoured no reasonable distinction can be found .'1 

The Short" Oxford Engli h Dictionary (3rd ed.) defines discrimination as: "I) The 
action of discriminating or distinguishing; a distinction (made with the mind or 
in action ... ). 2) Something that discriminates or distinguishes; a distinction; a 
distinguishing mark. 3) The facuhy of dis riminating; the power of observing 
drfferences accurately." 

The same dictionary defines "discriminate" as: "1) To make or consti tute a 
differE-nce in or between; to differentiate. 2) To perceive or note the difference 
in or between; to distinguish. 3) To make a distinction ." 

The broadest meaning that might be given to discrimination, then, might be 
"differentiation" or "differt>ntial treatment ." But surely that definition cannot 
suffice for Charlrr adjudication . Differential treatment is unavoidable, in the 
operation of tht> law as elsewhere. Young offenders are dealt with under a 
different statute than adult offenders, with different results; people with high 
Incomes are subject to higher taxes than people with low incomes; politicians are 
required to comply with conflict-of-interest provisions which restrict their 
priva te business activitit>s in ways not applicable to pri.nte citizens; Indians are 
gi~en special status under the Constitution. Must the courts entertain Chnrltr 
challenges to all these situations of differential treatment? Must the Crown be 

21. S.Q . 1977, c.6. 
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required to ;ustify every one of th em under a s.l inquiry? The last example, that 
of the specic1l status of lndians, suggests not; the Clrarler cannot be used to 
challenge the constitutionality of a provision of the Constitution itself. 

There are indications with in s 15 that not all situations of differential treat
ment will give rise to a Char/rr challenge. The section provides a list of classifica
tions specifically prohibited as grounds for differential treatment, yet at the same 
time the section prohibits discnmination in the operation of law generally. One 
way of giving the list meanin is to examine it for dues as to the definition that 
ought to be adopted for di crimination as the term is used in s.l5. Guidance may 
also be available in case-law under s.l of the Canadian Bill of Rights22 and under 
the former B.C. Human RJ his Co.fr. 

One thing common to each of the enumerated classifications is that they all 
identify groups in society that have been disadvantaged by virtue of the very 
characteristic which identifies them as a class . This coincides with one of the 
three considerations identified by Marc Gold from American doctrine which 
have been used to determine whether a classification has been applied so as to 
violate the equal-protection clause of the u.s. Constitution.u The first of Gold's 
considerations is relevancy: "It has been noted that some bases of daj;sification 
are virtually never relevant to legitimate governmental purposes, whereas 
others are."H (Those that are never relevant, such as race, give rise to "strict 
scrutiny" under American doctrine, and are almost invariably struck down.) 
Gold's second consideration is "the presence or absence of a historical pattern of 
discriminat ion directed at the group in question."25 This coincides with the 
common thread in the proscribed d assificc1lions listed in s.15. Finally, Gold refers 

to 

... t he possibility that the pohticcJI process might disregard the interests of particular 
groups. Where c1 group is polit ically powerless - especially where that is a function of 
a historical pattern of discrimmation - it may signal that its interests have been 
overlooked m the legislAtive calrulus.z• 

Another common thread to be found in the s.lS list, related to that of 
disadvantage based on identifying ch racteristics, is that c:>ach classification 
identifies a group about which assumptions or gc:>neralizations have been used 
as he basis For unequa l treatment. Such generalizations - such as the notion that 
people of one race are inferior or superior to those of another, or that women 
are somehow less suited to a breadwinning role than they are to a homemaking 
role- are rejected because the fail to treat individuals on their own merits . "At 
the core of human rights legislation is the bc:>lief that people should be treated on 

n R.S.C. 10:'0 Append·~ Ill 
23 C ld, "A PrinCipled Appro~ .-h to E'lu ~!. ty Rights: A PreliminAry .Inqu i ry .~ 1198214 S.C.LR. 

1Jl 
24 . .l~ul . , 144 . 
25. l~ul . 

26. '~" '" 145. 
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their own merit and not by a categorization process that bears no relationship 

to the ... decision at hand."11 
This notion of failure to treat individuals on their own merits is reflected in 

some decisions rendered under the former B.C. Humun R1gllls Codt's prohibition 
against discrimination without reasonable cause. In Brrmrr v. Bonrd of Srhool 
Trusltr5, Dislrirl 62 (1977),211 the Board of Inquiry said: 

(T)he reasonable cause concept is intended to protect classes or categories from 
prejudicial condu t related to the differentiating group characteristic which dis
tinguishes the class or category from others in society .... (T)he list of prohibited 
considerations is never closed ... in every contravention the respondent's reasons for 
the prohibited conduct are related to the failure of the respondent to make an individual 
assessment of the person discriminated against . The reasonable cause standard 
requires a consideration of tht> individual in relation to the ... protected opportunity ... 
free of any reference to the individual's "different iating characteri5tic." 

In an earlier case, H. W. v. Kroff (1976)P the board said: 

Tht> evil at which the Code is aimed is making decisions about individuals based on 
d.!sSt's or catt>gories ratht>r than upor1 individual performance. Our society now 
believes that individuals should be evaluated on individual merit and not on the 
category into which tht>y fall. unless the category is related functionally to the evaluation. 

The equality dause of the Canadian Bill of Righ ts was worded somewhat 

differently from that. in the Charlrr, providing as follows: 

1) It is hereby reco nized and de Jared that in Can<Jda there have t' isted and shall 
mntinue to t>xisl without discrimination by reason of race, national origin, colour, 
religion or s.e , the following human rights and fundamental freedoms, namely ... b) the 
right of the individual to equahty befort the l<Jw and the protection of the law .... 

In R. v . Drybom'S,Jo Ritchie, J., speak.ing for the majority, held that s.l(b) "means 
at least that no individual or group of individuals is to be treated more harshly 
than another under that law .... " However, he was at pains to limit his judgment 
to the facts of that case, and the broad principle he enunciated in Oryborlfs was 

severely watered down in later Supreme Court decisions. 
Two years later, in Curr v. Thr QurtPJ,Jl Laskin, J. (as he then was) considered 

whether the protection of s.l(b) was limited to prohibition against the types of 
discrimination listed in the opening paragraph, and held that it was not . 

In considering the reach of ... s.t(b) ... I do not read it as making thee istence of any 
of the forms of prohibited discrimination a sinr qun no11 of its oper~tion. Rather, the 

27 Bo~rd of lnqu1ry (B. .). C:•hh1 v. &~•moll (1978), 12; quotrd in Tarnopolsky, Dt;rr~minniiOII p~d 
,;,, L.u· (Richud DeBoo, lOt\2 ), .318. 

28 Sl·e Tarnopotsky, •'I' ''' , notf' 27, .318 
29 lhlll .• .317 . 
30. 119701 S C.R. 282 
31 . [19721 S.C.R. 889. 
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prohibited dJSCrtmination JS on addiliunal lever to which federal legislation must 
respond .... (F)edtrallegislat lon which does not off nd s.l in respect of any of the 
prohibited 1nds of discriminatJon may nonethelen be offensive to s .l if tt is viol.1tive 
of wh;lt is spe ifitd in any of the claust (a) to (f) of s . l ... It is, therefore, not an answer 
lo reliance ... upon ... s.l(bl of the Canadian BiJI of Rights that (a law) does not 
discriminate against any person by reason of race, national origin, colour, religion or 
sex. The absence of such discriminiltion stillleavps open the question whethl'r (such 
a law) can be construed and applied without abrogilting, abridging or infringing the 
rights of the individual listed in ... s.I(b). 

Although neither of the passages quoted from Dryhonrs and Curr ever really 
took hold in subsequent Bill of Rights adjudication, it is submitted that the 
wording of the Charlrr demands the interpretation suggested in those passages. 
Tarnopolsky, writing about the Bill of Rjghts,J2 suggested that the test for 
equality be whether the impugned distinction was "reasonably justifiable," and 
an e panded version of that test e plicitly appears in s.l of the Ch11rlrr. 

This raises the question of the relationship between s.15 and s.l, since any 
attempt to develop a test for classifications triggering the protection of s.l5 
ought to reflect the fact that only after s.lS comes into play wiJJ the question of 
reasonableness be considered . 

American courts, faced with an equal-protection provision containing no 
_ enumerated groundslJ and without a "reasonable limitation'' clause to modify its 

impact, have adopted a doctrine of equal protection with built-in limitations. 
(Whether a limitation is acceptable or not depends, in part, in u.s. law, on 
whether the impugned classification is "inherently suspect," giving rise to "strict 
scrutiny," or whether the classification can be upheld under "minimal scrutiny" 
if it is not inherently suspect; a third intermediate level of SCTutiny has recently 
been added .H) If Canadian courts are to avoid treating every situation of differ
ential treatment as a potential Chnrln violation, they will have to develop a test 
with some limitations for operating s.l5; would a s.1 reasonableness inquiry 
then become redundant? Perhaps not .in a case involving one of the !:'numerated 
classifications, when a s.l inquiry would be necessary if one is to avoid striking 
down provisions such as drinking-age laws. But for classifications not listed in 
s.I5, it might appear that the reasonable-limits inquiry would take place before · 
s.l ever came into play. 

The unfortunate result of such an interpretation would be that the onus 
would never shift from the plaintiff or applicant to the opposing party, which 
would seem to defeat part of the purpos of.s. l . 

But if a test other than reasonableness can be developed for operating s.lS, it 
would preserve a role for s.l. Such a test could then produce a procedural 
method of dealing with cases of discrimination bas,ed either upon one of the 
enumerated grounds or upon some other classifiC"ation. 

In order to make out a cast> of discrimination which violates s.l5, plaintiffs 

32. Tarnopolsky. Tkr Cnnndmn Brl/of R1,~/ol (2nd rPv. ed.) (Toronto: McCieii<Jnd & Stewart. 1975), 
J3. ConstitUtiOn of the Unittd Sl~les, AmendmPnl XIV. 

34 . See Tarnopolsky, "Thl' Equaht y Rrf!hls", <uprn. note 4, 401 - 7. 
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should satisfy the court that : 1) they are mem b rs of a group identifiable by some 
classification; 2) they are subjected to differential operation of the law based 
upon that classification; 3) the dassiftcation is primn arie inval id as a basis for 
differential treatment, and amounts to discrim ination. 

Where the classification matches one of the enumerated grounds, the third 
element of the plaintiffs case is automatically satisfied; as uming the first two 
elements are also satisfied, the onus then shifts to the respondent (gener lly the 
Crown) to justify the discrimination under s.l .J5 

Where the classification does not appear in the enumerated grounds of s.lS, 
the plaintiff or applic.mt must persuade the court that the impugned 
classification is invalid and amounts to discrimination. Only upon that showing 
should the court then turn to the s.l inquiry. 

(This model is similar to one suggested by GoJdlo in his attempt to answer the 
question of the relevance of s.l to the equal-rights provision.) 

The enumerated grounds in s.15 thus serve two functions : they eliminate the 
need to decide first whether differential treatment based upon those classifica
tions should be regarded as prima facir discriminatory, and they provide some 
guidance (albeit vague) for determining what other classifications should be 
treated as invalid. 

All of this of course leaves the question of what classifications will arouse the 
courts' suspicions sufficiently to trigger a s.l inquiry. r suggest that the 
authorities cited earlier in this section provide at least a partial list of considera
tions for the courts to use in determining the validity of a classification. 
1) Relroanct. Where the classification used as the basis for differential treatment 
appears to be irrelevant to the provision under attack, it should trigger the 
operation of s.l . For example, a provision imposing heavier penalties for offences 
committed by left-handed persons would be open to attack, since 
left-handedness is irrelevant to the principles of sentencing. 
2) Assumplions bnstd upon irlrntifying ch11rtu/rristirs. Where a provision treats all mem
bers of a group differently from the rest of the population without regard to 
individual merit, its reasonableness should be tested under s. l . . For example, the 
denial of driving privileges to fifteen-year-olds reflects certain assumptions 
about fifteen-year-olds as a class, without regard to individual abilities. Such 
provisions would probably survive the s.l inquiry, but a law giving women 
preference in child-custody disputes, on the assumption that women are better 
at child rearing, would not. 
3) Historiral disndvanlrrg_r. Where there is evidence that a certain class of persons has 
historically been subjected to discrimination or disad antaged in some way, it 
will suggest that the class needs the protection of the Charltr . A historical pattern 
of discrimination will generally be a clue that unwarranted assumptions or 
irrelevant considerations are involved. 
4) &erci5r of Ch11rler righls . 1 would tentatively suggest that the equality provision 

~S. This onu5 shift was confirmed by Dickson, ). (<ls hl' thl'n was ) in Hwnlrr rl nl. v . SD.~~Ihnm !Hr. 
(1984. 14 c.c.c. (3d) 97, 111>. 

36. Op. rr l .. s~prn, notE' 23. 

AGC-0781_0012 



Rl. Faculty of Lnw Ret-irw 

could be used to protect individuals from unequal treatment based upon their 
exercise of constitutionally guaranteed rights, such as freedom of rel ig ion (re
flected in the enumerated grounds) or freedom of opinion, expression or 
association. The guaranteed rights and freedoms would be of little value unless 
individuals could be assured that they would not suffer unequal treatment in law 
based upon their exercise of those rights. 
5) lmmuiHbility. Where the identifying characteristic is one . over which the 
applicant challenging the unequal treatment has no mntrol (as is the case with 
most of the enumerated classifications in s.IS). it is submitted that unequal 
treatment based upon such charactt>ristics is likely to be unfair unless justifiable 
under s.l . 

These considerations clearly overlap in many instances, and others may 
appear to trigger the protection of s.15. What I suggest is that when any one of 
the above elements has been demonstrated, the court should require a 
demonstration that the impugned provision can be justified under s.l. 

Homosexuality as an Invalid Classification 

There should be no dispute that homosexuals have historically been discrim
inated against; it is entirely possible that a court would be willing to take judicial 
notice of that history. but it may be necessary to prt'Sent evidence. 

Anti-homosexual bias got>s back at least to Old Testament times; ancient ' 
Jewish law forbade homosexual relations, and the term sodomy ("An unnatural 
form of se ual intercourse, especially that of one male with another." (5horfrr 
Q.E.D.)) derives from the name of one of the cities destroyed by God. Jn 
medieval times, homose uals were burned at the stake; the term "faggot," a 
pejorative slang word meaning homose ual. comes from the true meaning of 
faggot , which was a bundlt> of sticks used to burn victims at the stake.J.,. 

In Nazi Germany, homosexuals were interned in concentration camps and 
many died; they were forced to wear pink triangles to identify tht>m as 
homosexuals , and the pink triangle has. become the modern symbol of the gay 
liberation movement. In modern Iran, homost>xuals a.re e"'ecuted. 

Tht> anti-homosexual prejudice in modt>rn Canadian c-ulture is reflectt>d in the 
long list of pejorative terms used to imply homosexuality (queer, pansy, fairy, 
fruij, gearbox and so on) . Assaults on gays in Toronto became so numerous a few 
years ago that the gay community formed its own street patrol and launched 
self-defence courses. A group calling itself Positive Parents distributed a pam
phlet in Toronto not long ago proclaiming: "Queers don't produce; they seduce." 

In 1978, the Coalition for Gay Rights in Ontario produced a brieffor presenta
tion to Ontario MPPs pressing for inclusion of sexual orientation as a prohibited 
ground of discrimination in the OtzfHrio H11m11n Rights Codr.Jf The document cites 

36a. Se~ L1Hord LD<ia, ··H,•mo t'Xual (. nndurt in the MihiJry: No hggots m Military 
Woodpiles"' I198J I. Aroz . St. L.1 ;q 

37. R 5.0 . 1980 • . 340. 
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1ncidents of anti-gay discrimination in employment, housing, and services 
offered to the public.l& 

Until 1969, homose ual acts, identified as buggery or gross indecency, were 
classified as criminal in Canada.Jo The amendments to the Crimimll Code did not 
n~move the prohibition set1ions, but added an exception legalizing buggery and 
gross indecency where committed between consenting adults (twenty-one or 
over) in private. to Thus, it is still illegal for two males to have anal intercourse 
where one or both is under twenty-one, while the age of consent for heterosex
ual intercourse can range as low as fourteen under the same statute.~ 1 

Homosexuals are banned from military service in Canada . The Royal 
l anadian Mounted Police security service kept secret files on homose uals. Civil 
~ervants discovered to be homosexual risk losing their security clearances. The 
li5t goes on and on. 

Whether homosexuality is an immutable characteristic is debatable. Psychia
tric efforts to find a "cure" have been largely unsuccessful. while recent research 
mto acquired immune deficiency syndrome has suggested that gays may be 
physiologically different from heterosexuals . While certain religious groups 
o.uggest that homosexuality is a matter of choice, common sense makes one 
wonder why anyone would choose to adopt a life style traditionally abhorred and 

widely reviled . 
Whether or not homosexuality is accepted as a characteristic: over which the 

mdividual has no control, it can also be argued that the right to a homosexual 
istence is protected under the freedom of thought, belief. opinion and 

e pression, and freedom of association. 
It has been suggested that the basis and justification for adverse treatment of 

homose uals lies in public morality. One us. commentator, Catherine Black
burn, writes: 

Morality and decency are concepts that defy precise definition. They are dE'pendenl 
upon humc1n perceptions of 'right' and 'wrong' and are often rooted in theology ... The 
moral order of ~ociety is de11igrated, not served, by the elevation of the beliefs of some 
individuals that homosexuality is immoral over thr commitment to human rights and 
freedoms embodied in the Constitution.n 

Not only are morality and decency difficult to pin down, -they are in constant 
flux. Attitudes toward homosexuality are far from uniform; theCGRO brief cites 
opinion polls suggesting that most Canadians would favour anti-discrimination 
protection for sexual orient·ation.H Only Quebec has adopted such a provision. 

36. Drsmmmaltdll 110111 H~r G11v Mmortlu (A brief to member of the Ont~rio Legislature); Coalition 
fur G4y Righi> in Ontano; r.~k TriJngle Pri'SS, M.uch, 1976. 

39 Cmninnl CO!If. R.S. lQ?O hap. C-34, ss. ISS and 157. 
40 (p,/r, s .l58 (5, . l9t>8- c.Q, c.38, s.7). 
~ I . ,,f,·. s 14o. 
4Z Bl<1ckburn, "Human R11<h ts in dn lnlern<~lion.,l Context: Rt'i:u,;nozinf: the R•Rhl of lntimat~ 

ssociJIIOn" (N62), 4J Ohio 1 L.l. 1-IJ, 149. 

43. CGRO. or. m .. '"'''"· nott' 36, 14. 
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although ther human rights commissions, including those in Ontario and 
Ottawa, have recommended it . •~ 

John Ely considers and reJects conventional morality or consensus as a basis 
for judicial review. He argues that, first , in hard cases there is no consensus for 
the court to discover, and that even if a consensus did exist, it would be difficult 
or impossible for the court to discover it. Certainly the courts are no better 
equipped to identify a consensus than the legislature that passed the legislation 
under attack.4s 

It is submitted, therefore, that under any but the most restrictive test for 
invalid classifications under s.IS, homosexuality would qualify upon a dispas
sionate analysis . Homosexuals are a class identifiable by a shared characteristic 
who have suffered sustained discrimination. In many cases the characteristic can 
be shown to be irrelevant to the benefit denied or other protected opportunity, 
or the discrimination can be shown to be based on generalizations about 
homosexuals that ignore individual merit. (t seems unlikely that sexual orienta· 
tion is a matter of choice (although that has yet to be proven). 

Discrimination on the basis of sexual orientation was considered by the 
Supreme Court of Canada in Gay Allianct To'IJ.lard Equqlity v. Tht Vancou11tr 5unt6 (the 
GATE case). The alliance had submitted a classified advertisement to the Sun, 
offering subscriptions to its newsletter. The Sun rejected the advertisement. and 
was subsequently ordered by a Board of lnquiry under the former B.C. Human 
Rights Codt to accept it. 

The majority Supreme Court judgment, written by Martland, j., upheld the 
B.C. Court of Appeal's ruling overturning the board's order. That decision has 
been sharply criticized in at least two comments,•? but what is particularly 
interesting to note here i.s that the court did not decide that homosexuality 
amounts to reasonable cause for discrimination. Instead, Martland, J. based his 
decision on freedom of the press considerations, upholding the newspaper's 
right to accept or reject material for publi ation according to its own policies. 

Martland. J. also held that the rejection of the advertisement was not based on 
the homosexuality of the persons tendering the material for publication, but on 
the contents of the advertisement itself. GATE, he implied, was not being discrim· 
ina ted against because it was made up of homosexuals; it was being denied access 
to the classified columns because it wanted to advertise a homosexual journal. 

Thus the majority decision in GATE cannot provide any guidance as to whether 
sexual orientation might be held to be a protected classification under s.IS o.f the 
Charltr, since it did not go so far as to hold that homosexuality satisfied the 
"reasonable cause" exception in the former B.C. Codr. 

The European Court of Human Rights has recognized the rights of 
homosexuals under the Europe.an Convention on Human Rights' privacy pro-

44. u(r Tos,flhrr, Report of thf' Ontano Human Rights CommiSSIOn to the Ont.arioGovernment. 
July, 1977; 'ee also Mr. Fairwuthtr 's subm1ssion to the Spec1"lloinl Committee, supro, note lb. 

45. Ely. Drmofm nnol Di$1r "' '· ]980 
46. ~/'<11. note 7. 
47. Richard Goreham, "Comment " (1981), 59 Can. Bar Rev. 165; Jeff R1ch lOnE' and) . Stuart 

Russell, "Shllttmg the Gate: Gay C1vtl R1ghts m the Supreme Court of Canada" (1981), 22 McG•Il 
L.J . 92. 
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visions, In Dudgnm v . Unill'd Kingdom4a the court ruled that Northern Ireland's 
sodomy law violated the con ention's right to private life. If a right to privacy 
could be found in the Canadtan Charltr, it would support an argument that 
exercise of that right should not give rise to unequal treatment; s.15 should 
preserve equality for those exercising the right to privacy. Even without 
attempting to develop a righ1 to privacy in the Chnrtrr. Dudgeon is helpful as a 
demonstration that other jurisdictions have recognized sexual orientation as a 
status deserving protection under human rights provisions. 

In the u.s., privacy has been used in an effort to win constitutional protection 
for homosexuals, but so far with little success. Ronald Dworkin has written a 
s inging criticism of one of the most recent decisions,~9 DroMn v . Ztch rl . a/,50 

.n which the D.C. Circuit :ederal Court o£ ppe.al5:..c ~cted the £reposition that 
homoseJl.ual had any constitutio.o_M right to_prote tion against discrimination in 
elig_ibilit for military service. 

Dworkin's attack on the cfecision rests mainly on the court's refusal to consider 
the scope of the right to privacy recognized by the u.s. Supreme Court in a line 
of cases culminating with ROt v.-Wndt.s1 He raises the question of whether the 
privacy cases presuppose a· principle ranging over sexual choice generally, or 
whether those cases could be limited to areas already within privacy's ambit 
(contraception, marriage, and abortion). "It seems doubtful that they can (be so 
limited)." he writes. "(l}t is difficult to form an acceptable general principle that 
rus tifies freedom of choice in some aspects of sex, like contraception and abor
tiOn, but not in others equally important to the people affected."52 He goes on 
o reject the contention that the military has a "compelling state interest" 

justifying dismissal of homosexuals . 
As uming that a Canadian court could be persuaded to accept sexual 

orientation as a classification triggering the protection of s.lS, there remains the 
question of the "reasonable limits" inquiry under s.l. Under the Canadian Bill of 
Rights, one test that developed for evaluating inequality was that of a "valid 
federal objective." In Mn(Kny v . R.,sJ Mcintyre, J. offered a detailed description of 
what the courts should look for in deciding whether to allow an impugned 
mequali ty to stand . 

(A)s a minimum it would be necessary to inquiry whether an inequa lit y has been 
creo!ted for a valid federal constitutional objective, whether it has b en created. 
rationally in the sense that it is not arbitrary or apri ious and not based upon any 
ulterior motive or motives offensive to the provisions of the Canadian Bill of Rights, 
and whether it Is a nrussnry departure from the general principle of universal. application 
of the law for the attainment of some nrrrssary and desirable social objective (emphasis 
added).H 

41! 191!1 Y.B. Eur. Conv. on Human Rights . 
49 Dworkin , "Rugan's )usrire." The New York Review of Books Vol. ~XXI No. 17 (I! November 

)o) ~ l . 27 
50 5 Court or Appeal • IX Ci rcuit, di'Cided 17 August 1984 . 
51 410 s Jll (19?J)_ 
52. lJ11 I i/ , 27 
SJ_ 119501 2 S.C.R. 3?0. 
54 . ll>itl., 423. 
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This test, praised by both Gold and Tarnopolsky, may provide the basis for s.l 
scrutiny of unequal treatment by law. Not only does Mcintyre, j . demand a 
rational and constitutionally valid legislative objective, but he requires that the 
obje live be necessary and desirable, and that the inequality created in order to 
achieve that object1ve be rational, not arbitrary. and a necessary departure from 
the principle of equality in order to achieve the objective. His test appears to 
demand necessity of both means and ends; if some other means is available to 
achieve the objective, without the same degree of inequality, this test would 
appear to demand its adoption jn place of the impugned provision. Such a test 
would. 1 suggest, provide a greater degree of protection that the u.s. doctrine of 
minimal scrutiny. which requires only that a rational connection be shown 
between the means used and the desired goal. and which never seems to result 
in the overthrow of impugned inequa lities. 

A similar test was adopted by Deschenes, C.]. in QJ(rbtr Assoriafio11 of Proll'slnnl 
School Boord v. A. -G. Qurbu.55 After determining that the provincial language-of
education law was directed to a valid government purpose. he asked himself 
whether: 1) the clause was necessary to achieve the province's legit imate aim, 
and 2) the rigour of the clause was not disproportionate to that purpose. In 
effect, the court considered the validity of the purpose and then asked whether 
the means employed to achieve it was over- or under-inclusive. The case was 
dedded under the language rights provisions of the Chnrltr, but the test applied 
to the s.l inquiry could well be applied in s.lS cases. 

The Military Example 

Canada's armed forces have a long-standing policy of refusing to enlist 
homose)(uals. In 1977, in separate incidents, the Canadian Forces expelled two 
women from its ranks after discovering that they were homosexual. The 
expu sions represented a policy that is still in force: Canadian Forces 
Administration Order 19-20 states that "service policy does not allow homose -
ual members ... to be retained in the Canadian Forces." 

Homose uals are released from the Forces under Order 10.01, Item 5(d) of the 
Queen's Regulations and Orders, which refers to members who have developed 
personal weaknesses beyond their control which impair their usefulness to the 
military. 

Release under this order is authorized under the National Defence Act.'• 
which includes several sections subjecting military personnel to dismissal. For 
instance, s.l19 provides that "(1) Any act, conduct, disorder or neglect to the 
pre;udice of good order and discipline is an offence and every person convicted 
ther of is liable to dismissal with disgrace from Her Majesty's service or to less 
punishment." Subs .(3) of the same section provides that "a contravention of (b) 
any regulations, orders or instructions published for the general information 
and guidance of the Canadian Forces ... is an act, conduct, disorder or neglect to 

55. (1982~. 1~0 D.l.R !3d l 33 !Qu<>. S.C.). aff'd 1 D.L.R. 14th) 573 C. A.). 
56. R.S.C. 1970, chap 1'\--1 . 
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the prejudice of good rder ~nd discipline." Thu s, by incorporation by reference 
m the act of the policy of CFAO 19-20 cited Sllllra, homosexuals are barred by law 
rom Canadian military service. 

A similar policy e isis in the US military, and in January, 1981, the U S. 

Department of Defense issued the following justification : 

Homosexuality is incompatibie with military service. The presence in the militar 
environment of persons who engage in homosexual conduct or who, by their 
statements, demonstrate a propensity to engage in homosexual conduct , seriously 
impairs the accomplishment of the military mission. The presence of such membt>n. 
adversely affects the abil ity ol the armed fo rces to mamtain discipline, good order, and 
morale; to foster mutual trust and confidence among servicemembers; to insure the 
integrity of the system of rank and comm11nd; to facilitate assignment and world-wide 
deployment of servicemembers who frequently must live .and work under close condi
tions affording minima l privacy; to recruit and retain members of the armed forces; to 
maintain the public acceptabHity of m1litary service; and to prevent breaches of 
security .~ 7 

The U.S. Navy, faced with a court challenge to its e clusionary policy, defended 
it on the following grounds, catalogued by Gifford loda:5" 

I) Hostilities would erupt "between known homosexuals .and the great majority of 
naval personnel who despise/detest homosexuaHty"; 2) An individual's performance of 
duties or regard For the proper chain of command could be unduly influenc d by 
emotional relationships with other homose uals; J l The Navy recruiting effort will be 
adversely affected by parents concerned with their children associating with homosex
uals; 4) Homosex:uals might force their de5ires in some unwanted way on others; and 
5) Homosexuals may generally be less proouctive than heterosexuals because of fears 
of criminal prosecution, social stigmatizat ion, or loss of spouse. 

h can immediately be seen that the first and third propositions rest on anti
homosexual prejudice. The question of whether prejudice among others is a 
reasonable basis for limiting a constitutional right is probably best answered 
with an an.:~ logy: Would the same justification stand if it related to an attempt to 
e elude Jews from the military because of widespread anti-Semitism? As Loda 
points out, another U.S court noted that "the host ilities feared by the Navy are 
presently occurring between members of various racial groups, .many of whom 
may detest and despise each other. Yet this tension does not justify exclusion of 
such groups."59 

The concern about emotional relationships mterfering with command and 
discipline may have some basis, but restricting its application to homosexuals 
i nores the fact that heterosexuals form emotional relationships as well, and 

57. Department of D f~ns~ (U s ) DirPctivP 1332..14 (Encl. 8) A (1981). So um·· John Hl'ilman, 
The Constrturionality of Discharging Homose~ual Military Pers nne!" (1980- 81 ), 12 Columbiot 

Hum s. Law Rev. 
58. loda. 01•- rrl ., suprn, not~ Jbd . 
59. Jb,J .• 106. 
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then• is no reason to expect that gay relationships are any more likely to interfere 
with the military function than relationships between male and female military 
personnel. 

There is also no evidence that homosexuals are any more likely to "force their 
desires in some unwanted way on others" than are heterosexuals; sexual assault 
is far from being a homose:~tual problem alone. 

And finally, where is the eviden e that homosexuals are less productive as a 
group than heterosexuals? F ar of e posure would be eliminated as a factor 
affecting productivity if criminal and service sanctions did not exist, and the 
military would be hard-pressed to come up with any empirical evidence that gays 
are unproductive. The same argument applies to security concerns: the notion 
that homosexuals are more susceptible to blackmail than others depends on the 
existence of sanctions causing the homosexual to fear exposure. What sort of 
argument relies on the detrimental impact of the impugned provisions 
themselves to justify upholding those very provisions? 

ln general, the U.S. military's rationale for excluding homosexuals is either 
over- or under-inclusive; each of the reasons given could as easily apply to other 
members of the military, and the problems involved can be dealt with on their 
own terms rather than by denying a whole class of individuals eligibility for 
military service for reasons which may be wholly inapplicable to individual gay 
recruits. In John Heilman's words, "lncorrect judgments about homosexuals as 
a class should not be used to deny employment opportunities to qualified 
individuals."~ 

The rationale for excluding homosexuals fails under the test used by Mcin
tyre, J. and by Deschenes, C.J. - whatever valid objective is sought to be achieved 
by the exclusion, the means used to achieve the objective is not necessary. and 
is out of proportion to the desired objective. It is more likely that the e:~tclusion 
of homosexuals is based on an "ulterior motive'' offensive to the spirit of the 
Charti'T, that of prejudice against homosexuals as a class. The military justifica
tion, assuming it would be similar in Canada to that offered in the u.s., is 
arbitrary, and it appears to rest on widespread social prejudice to justify the 
denial of constitutional rights, and reinforces the prejudice used to justify it. To 
uphold the military policy on such grounds would be to deny the whole point of 
anti-discrimination protection. which is to shield groups from the effect of such 
prejudice. 

It is submitted, then, that once s.IS comes into force, there will be a potent case 
for challenging the provisions of CFAO 19-20 as unreasonably violating the right 
to equality under and before the law and to equal protection and benefit of the 
Jaw. 

Conclusion 

In this article I have suggested an interpretation of s.lS of the Charlrr affording 
protection from discrimination in the operation of law on the basis of sexual 

60. Ht>ilman, op. ril.. s~pra , noll' 57. 204. 
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orientation. The argument is restricted to an attack on a law which dtfferentiates 
on the basis of homosexuality, without attempting a broader analysis p rmitting 
il challenge to human rights codes, or relying upon the existence of a right to 
privacy in the Chnrlrr; such arguments can come later. 

If the limited interpretation offered here were to be accepted, it would mark 
the first time Canadian courts have recognized that homose uals are individuals 
of equal moral status, entitled to the same protection afforded to other classes 
in society. That basic recognition would be the first step in dismantling the 
systematic pattern of discrimtnation against gays in Canadian society. 
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